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I

INTRODUCTION

Petitioner and Appellant Gil N. Mileikowsky hereby responds to
the Reply Brief filed by Tenet Healthcare System.
The basic argument of Tenet is that although no by-law,
statute, or regulation gives the administrative hearing officer the
authority to impose the most drastic sanction of all - termination
of the hearing, that somehow the hearing officer, a hospital
attorney with an obvious conflict of interest, had the \\inherent
authority" to pull the plug on Dr. Mileikowsky and abort the
proceeding. Indeed, Tenet Healthsystem goes so far as to say
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that the “hearing officer’’ it hired did not even have to obtain a
statutorily mandated decision from the Medical Hearing Committee
charged by law with deciding the case.
Petitioner reiterates at the outset that the scope of review
o r standard for review is de novo.

With respect to both the

factual record contained,in the administrative transcripts as well
as the legal issues this Court stands in the same pclsition occupied
by the Superior Court when the matter was first heard by that
Court.

Petitioner discussed the standard of review by this Court

at pages 2!1-23 of Petitioner’s Opening Brief. Tenet apparently
agrees. At: page 21 of Respondent’s Brief Respondent Tenet
acknowledges that the function of this Court on appeal is to review
the same administrative record which the trial court reviewed.
At the bottom of page 21 and the top of page 22 of
Respondent‘s Brief Tenet states that where a hospital board has
discretion! to formulate procedure, interpret by-laws or establish
criteria, the Court of Appeal should defer to the hospital board
and not overturn it. The key to this statement, of course, is
“discretion.” If the board has no discretion this Court need not
defer to its decision.

It is important to keep in mind that the

by-laws in this case essentially track the requirements of Business
and Professions Code Sections 809.1 et.seq. regarding peer review.
Neither the hearing officer, the Medical Hearing Committee, nor the
Governing Board, had the authority to deviate from the requirements
of the Business and Professions Code with respect to the conduct of
hearings.

Tenet was obligated to follow not only its own by-laws
2
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but, more important, the provisions of the Business and Professions
Code rega:rding the conduct of such hearings.

As st.ated, Tenet had

no'authority or discretion to deviate from the requi.rements of the
Business and Professions Code.

Neither the by-laws:nor the

provisions of the Business and Professions Code gave Tenet's
attorney, Dan Willick, the authority to terminate th.e hearing and
to dispense with the requirement that the Medical Hearing Committee
render a written decision. See Business

&

Professions Code §809.4.

The first case cited by Tenet is Reddinq v. St. Francis
Medical Center, 2 0 8 Cal.App.3d 98 (19891, where the Court of Appeal
affirmed an order denying a preliminary injunction sought by two
hospital staff surgeons who challenged the decision of the hospital
to change its open staff system for the performance of heart bypass surgeries to a closed system in which an exclusive contract to
perform such surgeries was granted to another physician.

The case

has nothirig to do with the interpretation of by-laws or the
enforcement of Business and Professions Code Section,s 809.1
et.seq..

The decision does not support any argument of Tenet that

the hearing officer had the "implied" right to disregard the bylaws, assume authority not given to him by the Business and
Professi0n.s Code, or usurp the authority of the doctors on the
hearing committee.
Likewise, the second case cited by Tenet, Lewin v. St. Josegh
Hospital of Oranse, 8 2 Cal.App.3d 3 6 8 (1978) involved a dispute
between a physician and a hospital as to whether the hospital
should operate on a open-staff basis or a closed staff basis.
3
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Nothing in the case involved an interpretation of by-laws or the
Business ‘and Professions Code.
Finally, in its discussion of scope of review Tenet cites
Pinksker v. Pacific Coast Society of Orthodontists, 12 Cal.3d 541
(1974),

but this case did not involve peer review or an attempt by

a hearing officer to exceed the authority given to him by by-laws

or by the Business and Professions Code.

Pinksker involved the

exclusion of an orthodontist by a private membership organization.
The Supreme Court held that the orthodontist had a common law right
to fair procedure in terms of his application for membership.
I1

STATEMENT OF FACTS

Petit.ioner set forth the relevant facts at pages 3-21 of his
Opening Brief.

Nowhere in Tenet’s Statement of the Case does it

suggest that any fact was misstated by Petitioner in his Opening
Brief.

Unfortunately, Tenet misstates certain key facts, distorts

others, and forgets that no written findings were ever rendered
with respect to the underlying accusation against Petitioner.
Tenet did not wait very long to make its first misstatement.
Indeed, it appears in the very first sentence of Tenet’s Statement
of the Case.
A.

REAPPOINTMENT APPLICATION

Tenet begins with the following false statement:
\\Inlate 1998, the Hospital sent
Mileikowsky a reappointment
application in the same manner as
other medical staff members.
4
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Despite several reminders, Dr.
Mileikowsky failed to submit his
.
application. .

.

If

These two sentences are totally false and not supported by the
record.
Tenet refers to Volume I, Exhibit No. 104 of the exhibit book,
a letter dated February 1, 1999 to Dr. Mileikowsky.

That letter

falsely stated that Tenet had mailed him his reappointment
application on December 2, 1998 and that because he did not return
it timely he was deemed to have voluntarily resigned from the

staff. The second reference in footnote 1 at the bottom of page 4
is to Volume I1 of the exhibit book, Exhibit 1 5 1 , pp. 14-15, which
is a portion of the by-laws relating to the reappointment process.
This issue was litigated in the case filed by Petitioner against
the hospital which resulted in the issuance of a preliminary
injunction by Judge O’Brien ordering Tenet to considc=r his
application.

The preliminary injunction was never vacated.

Given the obvious hostility of Tenet towards Petitioner it is
now obvious that Tenet deliberately tried to prevent Petitioner
from having his reappointment application considered on its merits.
It is hardly coincidental that Tenet failed to deliver the
reappointment application to Petitioner and then denied him his
reappointment after being compelled to process the reappointment
application by the Superior Court.
B.

DECEMBER 17, 1999 OPERATING ROOM INCIDENT

In its second paragraph under the heading “Statement of the

5

Case,” Tenet proceeds to try to prejudice this Court against

.

Petitioner by referring to something which allegedly occurred on
December 17, 1999.

In particular Tenet states that Petitioner was

involved in a serious altercation in the operating room and then
purports to cite to the record to support the facts set forth in
the paragraph.

However, the reference to the record is not to

sworn test.imony or to any findings made by any administrative
tribunal.

Instead, the reference to the record is to Volume I of

the exhibit books, Exhibits 113, 113A, 113B, 116, 117, and 118.
Exhibit 113 is a photocopy of an unsigned report regarding an
anonymous doctor.

Exhibit 113 purports to be a series of reports

regarding an unnamed physician involved in some arguments.
Apparently someone entered the operation room where (anunnamed
physician (allegedly Petitioner) was in the middle of surgery when
it was contended that the physician‘s assistant did not have
certain privileges.
room.

Exhibit 113A is a diagram of the operating

Exhibit 113B is a declaration of Patricia Doherty

describing the procedure for scheduling surgery.

Exhibit 116 is a

letter from Debbie Miller to Dr. Sohrab Yamini dated December 20,
1999 referring to his having assisted with respect to a surgical
procedure on December 17, 1999.

Ms. Miller’s letter 1s not Under

penalty of perjury and no cross examination appears.

Exhibit 1 1 7

is an unsworn letter from Gary Dosik to Petitioner regarding the
alleged incident of December 17, 1999.

Exhibit 1 1 8 is an unsworn

letter from Gerald Clute to Petitioner dated December 24, 1999
referring t o the alleged incident of December 17, 1999.
6
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In contrast to the allegations contained in the various
exhibits to which Tenet made reference in footnote

4 at

the bottom

of page 4 of Respondent‘s Brief, Petitioner attempted to produce at

the AppealL Board proceeding the deposition testimony of the
surgical assistant, Dr. Sohrab Yamini.

Dr. Yamini’s deposition

was taken by the author of Respondent’s Brief, the law firm of
Christensen

&

Auer, on January 25, 2002.

The deposition was taken

in connection with a lawsuit which Petitioner filed against Tenet
Healthsystem, Mileikowskv v. Tenet Healthsystem, LASC No. BS056525.
It is that case, combined with Superior Court Case No. BC233253,
which is pending before Division Four of the Second .Appellate
District in Mileikowskv v. Tenet HealthSvstem, Second Civil
B159733.

The deposition of Dr. Yamini taken in the case of

Mileikowskv v. Tenet Healthsystem, BS056525 is part of the
Administrative Record in this case.

Please see bate stamp number

6314-6505. Petitioner called to the attention of the Superior
Court below the deposition transcript of Yamini.

Please see

Clerk‘s Transcript, p. 269, line 5 . l
1
Petitioner does not want to sidetrack this Honorable
Court into dealing with collateral matters. However, since the
Yamini deposition and the issue of Petitioner’s alleged conduct
on December 1’7, 1999 has been raised by Tenet in its Respondent’s
Brief, Petitioner respectfully points out that the January 2 5 ,
2002 deposition of Yamini was tendered to the Appeals Body and
that Body rejected it: Please see transcript of July 2,2002
hearing before Appellate Review Committee, p . 11, lines 21-23.
Petitioner mentions this issue now because the Superior Court
below (Judge Yaffe) focused its attention on whether the Appeals
Body (1.e. , the Governing Board) acted properly.
See Clerk’s
Transcript, p. 424, lines 12-27 and p. 425, lines 17-20.
Petitioner argued in the Court below that if the hearing before
Willick was improperly terminated by Willick it was irrelevant

7

.-- -.. .,

,I"_.

[ileikowsky
.eplybrief

.

Dr. Yamini is a physician and surgeon licensed by the State of
California. He was licensed in 1983 (bate stamp 6320).
specializes in gastroenterology (bate stamp 6321).

He

Yamini

assisted Petitioner in surgeries (bate stamp 6329).
Dr. Yamini testified with respect to the incident of December
17, 1999 described by Respondent at p. 4 of its Respondent's Brief

(bate stamp 6341, line 7-10),
The surgery on December 17, 1999 was for "laparoscopy,
hysteroscopy, possible bilateral salpingectomy and vaporization of
endometriosis.

. . .

(bate stamp 6343, lines 8-10).

then proceeded to describe the nature of the surgery.

Dr. Yamini
The

beginning of the surgery includes the introduction of a needle into
the abdominal cavity which is ''.

. .

a very crucial time because

there is always danger of perforating any of the organs inside . . . .
(bate stamp 6343, lines 17-18).
Dr. Yamini recalled that as he and Petitioner

". .

.

were

starting to raise the abdomen wall to put the cathetler inside"
(bate stamp 6346, lines 23-24),

an issue arose rega:rding his

See Clerk's
whether the Appeals Body procedure was fair or not.
Transcript, pp. 419-420. However, as stated in this footnote, if
this Honorable Court of Appeal-should agree with Judge Yaffe that
it was irrelevant whether the hearing before the Medica:l Hearing
Committee was fair, Petitioner submits that it was error for the
Appeals Body not to consider the deposition transcript :Eor Dr.
Yamini's deposition.
It is in box number 2, item 34, hate stamp
See Clerk's Transcript p.441 where the
number 6314-6505.
deposition of Dr. Yamini is listed.
Please also note that the
three volume deposition transcripts f o r Petitioner, bate stamp
numbers 6506-6634 were also submitted to the Appeals Body and
rejected.
See Clerk's Transcript, p . 441 and see July 2, 2002
transcript of oral argument before Appellate Review Committee
(the Appeal Body) of July 2, 2002.
8
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privileges to act as a surgical assistant (bate stamp 6346, lines
16-20).

As they were about to insert the needle, a nurse named Marlene
[Jones] entered the operating room and told Dr. Yam:tni that he had
to leave immediately (bate stamp 6348, lines 1-4). Dr. Yamini
testified that he was surprised and asked for the reason and was
told that he did not have the privileges to act as an assistant
surgeon.

At that time Dr. Yamini told “Marlene” that there must

be a mistake and that he would be happy to clear the matter up as
soon as the surgery was completed (bate stamp 6348, lines 1-13).
Dr. Yamini testified that “Marlene” told him that he had to leave
immediately (bate stamp 6348, lines 15-16).
sterile field.” (bate stamp 6349, lines 5-8).

She was in “the
At this time the

patient was already “anaesthetized” (bate stamp 6350, lines 1-8).
Marlene then telephoned someone and kept insisting that Dr.
Yamini leave the operating room (bate stamp 6350, line 25, 6351,
lines 1-6). According to Dr. Yamini, Petitioner instructed
\\MarleneNthat it was his operating room, that he was in charge of
it, and that he would talk to Mr. Clute later (bate stamp 6352,

lines 7-10).
Dr. Yamini believed he had been granted assistant privileges.
He had assisted Petitioner a few days earlier and had assisted
another doctor prior to the incident. He had many cases at N.
Hollywood Hospital, which was affiliated with Tarzana.

He had

never been challenged with respect to assistant privileges which is
why he was so surprised (bate stamp 6353, lines 13-20).
9
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Dr. Yamini was of the opinion that even if he :lacked
privileges to assist in this particular surgery there would have
been no need to stop the surgery because assistant surgeon
privileges could easily have been granted and he had them at many
hospitals including Century City Hospital (bate stamp 6356, lines
1-20).

Dr. Yamini testified that Petitioner instructed \\MarleneNthat
she was there at a very important time of the surgery and that she
needed to leave (bate stamp 6357, lines 14-17).
Petitioner walked towards Marlene and asked her to leave
because she would not leave.

Petitioner told Marlene to let the

surgery continue and to call Mr. Gerald Clute, the Chief Executive
Officer of the hospital (bate stamp 6358, lines 6-9).
Petitioner told the anesthesiologist to remain because the
patient had been anaesthetized (bate stamp 6359, linles 6-13).
Dr. Yamini testified that the closest Petitioner came to
"Marlene" was about 3 to 4 feet (bate stamp 6363, lilies 7-12).
Dr. Yamini testified that Petitioner did not shout (bate stamp
6365, lines 4-5).

Petitioner never yelled at \\Mar:Lene." He did

not shout at her (bate stamp 6366, lines 1-5).
According to Dr. Yamini, Petitioner proceeded to complete the
surgery, which went very "peacefully.

(bate stamp 6370, lines

11-13),

Dr. Yamini wrote a letter to the hospital on December 28, 1999
describing the incident of December 1 7 , 1999 (bate stamp 64786479).

Dr..Yamini told the hospital on December 28, 1999 that
10
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\\Marlene'sNbehavior was very unprofessional and disrespectful
(bate stamp 4678:).
Petitioner's evidence regarding the December

1.7,

1999

incident was submitted to the Medical Hearing Committee.

See

Administrative Record, bate stamp numbers 5218-5826. See in
particular Petitioner's letter of January 7, 2000 wherein he
explained in great detail what occurred on December 17,

1999.

He

pointed out that Marlene Jones burst into the operating room on
December 1.7, 1999 wearing street clothes (bate stamp No. 56265627). Petitioner requested the opportunity to address the Medical
Executive Committee at its next meeting of January 11, 2000 (bate
stamp No. 5631).

Dr. Yamini also reported the matter to Gerald

Clute, Tenet's Chief Executive Officer (Bate Stamp No. 5640).
Gerald Clute, the non physician Chief Executive Officer at
Tenet's hospital, was questioned about this incident at the
administrative hearing.

He testified on September .24, 2001

(Volume VI1 of transcripts) that it was his idea to suspend
Petitioner' staff privileges (Transcript, Vo. VII, p. 829). He also
conceded under cross examination by Petitioner that the rules and
regulations of the hospital delegated to the primary surgeon (i.e.
Petitioner) the discretion to select his physician assistant (Vol.
VI1 Transcript of September 24, 2001, pp. 839-840).
It is obvious the December 17, 1999 operating room incident

was provoked and even staged by Tenet because Petitioner overcame
Tenet's earlier effort to get rid of Petitioner by cl.aiming
Petitioner did not timely submit his reappointment application.
11
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The December 17, 1999 incident was the subject of a hearing
before Judge Yaffe on July 11, 2000 in Mileikowskv v . Tenet
Healthsvstem, BC233153 in connection with Petitioner's request for
a restraining order against certain restrictions imposed upon him
by Tenet. Judge Yaffe was struck by the fact that t h e hospital did
not see fit to take any action against Petitioner with respect to
the December 17, 1999 incident until June 23, 2000, shortly after
Petitioner: asreed to serve as an exDert witness (CT 285).
Petitioner had responded on December 27, 1999 to an inquiry as to
what occurred (CT 290).
17,

After considering the alleged December

1999 incident, Superkor Court Judge Yaffe issued. a restraining

order aqainst Tenet (CT 309-310).
The point of this discussion is not to ask this Court to
resolve the issue of December 17, 1999; rather, the point of this
discussion is to respond to the second paragraph of Respondent's
Statement of the Case at p. 4 of Respondent's Brief %wherein
Respondent asserts facts which not only have not bee:n adjudicated
b u t which, in all likelihood, are false. As stated, Respondent

ignored the deposition testimony of Yamini, bate stamp 6314-6505,
and ignored bate stamp numbers 5218-5826 when it asserted as a
"fact" that Petitioner somehow acted unprofessionally on December
17, 1999 with respect to an alleged operating room incident.2
2

The record shows that the confrontation was di.rected by
Tenet, which earlier failed to get rid of Petitioner by claiming
Petitioner did not timely submit his reappointment application.
It is obvious Marlene Jones did not create the operating room
She must have been directed-by some
confrontation on her own.
high official or attorney for Tenet. Petitioner was n e v z
12

C.

FEBRUARY 1999 OFFICE INCIDENT

The second part of t h e second p a r a g r a p h at

p . 4 is likewise

not true - that in February 1999 Petitioner appeared at the Medical
Staff Office and assaulted two female employees.

There are no

findings regarding this allegation and it is simply false.
Indeed, during the hearing before Judge Yaffe in t h e Court below
Judge Yaffe acknowledged that there was no evidence in the record
that Peti%ioner had assaulted people or challenged them (CT 401,
lines 17-21). Hearing Officer Willick made no findings on this
The reference to the record is to

issue nor did the Appeals Board.

Volume I of the exhibit book, Exhibits 96, 97, 98, and 99, but
those exhibits are not identified.
minutes or unsigned reports.

They appear to be some sort of

They are not under oath and there is

no cross examination. As stated, there are no findings.
In the last paragraph at page 4 Tenet asserts that on January
11, 2000 the Medical Executive Committee ”determined” that

Petitioner’s application for renewal must be denied based upon his
alleged “long history of disruptive, threatening and uncooperative
conduct.

. .

.Ir

Other allegations were included in the January 12,

-

2000 letter (Exhibit Book Vol. I, Exhibit No. 1).

January 12, 2000 letter from David Kayne

However, the

simply asserted that

there was evidence of “dangerous, disruptive, threatening, abusive
and unprofessional conduct.

N

As the letter cclrrectly

charqed with knowinqlv arranqinq for a surgeon assistant without
staff privileqes. Petitioner reasonably believed he had such
privileges. The error, if any, was by Tenet.
13
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acknowledged, Petitioner was entitled to a hearing on these
allegations which were never proven.
D.

CEDARS SINAI MEDICAL PEER REVIEW RECORDS

There was also a reference to an allegation that Petitioner
had been ”charged with substandard and incompetent practice” at
Cedars Sinai and a complaint about the Medical Executive
Committee‘s alleged inability to otherwise obtain information
relating to that matter.

(Tenet’s Brief, pp.

4,5,9

and

34)However, a letter dated August 10, 1999 from Murray Mazur, Vol.

I of the Exhibit Book, Exhibit 107, acknowledges th.at Petitioner
signed a general release on March 1 5 , 1999!

Mazur contended that

Petitioner’s general release which he signed on March 15, 1999 was
not sufficient to satisfy Cedars Sinai.

The next exhibit

referenced by Tenet in support of its assertion is Exhibit 112
which consists of the minutes of the Medical Executive Committee of
January 11., 2000.

The minutes (Exhibit 112)’ reflect the

introduction of Jay Christensen and Mark Kawa to members of the
Committee.

The minutes state that both of them \\arerepresenting

the Medical Staff and Medical Staff Officers.”

It should be noted

that Mark Kawa already represented Tenet in connection with the
preliminary injunction which Petitioner obtained froin Judge O’Brien
to compel Tenet to process his application for reappointment.

It

s h o u l d be noted that these attorneys and their law firms had been

representing Tenet from the beginning of Petitioner’s: dispute with

14
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Tenet (CT 167, line 3 and CT 278, lines 17-24).
The issue regarding Petitioner's alleged refusal to allow
Tenet to have access to Petitioner's records at Cedars Sinai was
created by Tenet's attorneys.

Knowing that Cedars Sinai would not

authorize the release of its records without Petitiqner's authority
Tenet demanded the confidential peer review records from
Petitioner, who did not have possession of them.

Cedars Sinai did,

as provided by law.
Tenet, contends that the General Release signed by Petitioner
on March 15, 1999 (Vol. I of exhibit book, Exhibit 107) , was not
sufficient.

Tenet claims that Petitioner did not execute a second

release which was more specific but this allegation is an absolute
lie.

T h e lie repeated by Tenet that Petitioner did not allow

Tenet to secure the Cedars Sinai peer review medical records is
refuted by the record and Petitioner is taking the liberty to
attach 10 pages of the record to this Reply Brief in accordance
with Rule 14 (d) of the California Rules of Court . 4
3

7'he issue of

Representation of Tenet is extremely important given
Petitioner's assertion that Tenet, through its attorneys,
manipulated the entire process to get rid of Petitioner. As
indicated in h i s Opening Brief, eventually it was Christensen &
Auer who sent the letter to Dan Willick requesting that Willick
terminate the proceedings. See March 19, 2002 letter firom
Christensen & Auer found at Tab 120 of the "Encino-Tarzana
Regional Medical Center, Dr. Mileikowsky, Medical Executive
Committee correspondence, Vol. XI
See also Petitioner's
Opening Brief, pp.8-9. The letter was written by attorney Anna
M. Suda of the firm of Christensen & Auer.
.'I

4

Rule 14 (d) provides, in part, as follows:
\\Aparty filing a brief may attach
copies of exhibits or other
materials in the appellate record.
15
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the Cedars Sinai peer review medical

records was considered by

Hearing Officer Lowell C. Brown during the first hearing on October
18, 2000.

Because of the 10 page limit imposed by .Rule 14 (d)

Petitioner is attaching to this Reply Brief the

COVL
=r

of the

October 18, 2000 transcript, page 20 of the transcript, which sets
forth the position of the “prosecutorN (Dr. Richard L. Wulfsberg, .
the representative of the Medical Executive Committee for Tenet)and
Petitioner’s Exhibit 6 to the transcript.

Dr. Wulfsberg‘s

comments regarding the production of documents by Petitioner is set
forth at page 20 of the transcript of proceedings of October 18,
2000.

Before we discuss in detail Dr. Wulfsberg’s response to the

production of documents, Petitioner will set forth the chronology
by reference to Petitioner’s exhibit 6 to the transcript of October
18, 2000.

The chronology is as follows:

On April 16, 1999 attorney Gordon Simonds of the law firm of

Latham

&

Watkins wrote a letter to Petitioner’s attorney, Paul M.

Hittelman, regarding the release by Cedars Sinai of Petitioner‘s
medical peer review hearing records at that institution.
Essentially attorney Simonds on behalf of Cedars Sinai notified
Petitioner’s attorney, Mr. Hittelman, that Cedars Si:nai would not
honor the authorization signed by Petitioner. Mr. S.imonds stated
in his letter of April 16, 1999 that Cedars Sinai would respond
appropriately to any hospital seeking information regarding
Petitioner’s medical staff privileges

status at Cedars Sinai.

The attachment must not exceed a
total of 10 pages. .

.
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Next in this chronology is a letter dated June 25, 1999 from
attorney Mark T. Kawa of the law firm of Ervin, Cohan
representing Tenet.

&

Jessup

Essentially Mr. Kawa advised Mr. Hittelman

that Cedars would not release information until Petitioner executed
a release prepared by Cedars Sinai.

Mark Kawa's letter to

Hittelman dated June 25, 1999 attached the June 24, 1999 letter
from Cedars Sinai to Tarzana Hospital.

The June 24, 1999 letter

from Cedars Sinai to Tarzana Hospital required Petitioner himself
to sign a particular form.

The form itself was attached to the

Cedars Sinai letter dated June 24, 1999 to Tarzana.
On August 13, 1999 attorney Paul M. Hittelman sent a letter to
Dr. Murray Mazur alonq with a Cedars Sinai form dated Ausust 11,
1999 siqned by Petitioner.

As stated, Petitioner has taken

advantage of California Rule of Court, Rule 14(d), and has attached
for this Court's convenience the cover sheet for the October 18,
2000 transcript of proceedings, page 20 of the transcript showing

Dr. Wulfsberg's statement that any documents presented by
Petitioner would not be considered.

Petitioner cannot emphasize

enough the importance of this Honorable Court's reviewing Exhibit 6
to the October 1 8 , 2000 transcript.

Exhibit 6 and the transcript

more than anything else demonstrates the perfidy of Tenet with
respect to the alleged refusal of Petitioner to provide Tenet with
records from Cedars Sinai.
The obvious reason that the Medical Executive Committee ("the
prosecution") did not actually want the records is that the records
would not have helped Tenet with respect to its campaign to rid
17
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itself of Petitioner, a whistle blower and expert witness against
Tenet.
Petitioner understands the record is voluminous but it is
vitally i.mportant for justice that this Honorable C'mrt of Appeal
review additional materials in the record on appeal.

The reason

for this is that the presentation by Tenet is very ;subtle: it is
attempting to prejudice this Honorable Court against Petitioner by
lies, innuendoes and misstatements.

Because the hearing was

aborted by Tenet's attorney, Dan Willick, the doctoirs on the
Medical Hearing Committee never got the opportunity to actually
decide the merits of the case as required by California law. While
it is true Petitioner lost his staff privileges at Cledars Sinai

(for reasons which are beyond the scope of this administrative
record and appellate record

),

see Exhibit Book, Vol. 11, Exhibit

Tabs 136 and 137, the record is also equally clear that the Medical
Board of California exonerated Petitioner notwithstanding the
adverse decision by Cedars Sinai, which for reasons beyond the
scope of these proceedings Petitioner did not challenge. Petitioner
respectful.ly refers this Honorable Court of Appeal to Petitioner's
Exhibit 5 of the October 18, 2000 proceeding before Hearing Officer
Lowell Brown.

Exhibit 5 contains an October 17, 2 0 0 0 letter by

Petitioner to Hearing Officer Lowell C. Brown and also, and more
importantly, contains t h e August 23, 2000 letter from the Medical
Board of California to Petitioner.

The letter states:

"The Medical Board of California has
concluded its review of the 805
Report received from Cedars-Sinai
18
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Medical Center indicating your staff
privileges were suspended. Please be
advised the file is closed'and no
further action is anticipated.
Thank you for your cooperation in
this matter.
Thus, whatever the issues were with Cedars Sinai, the
California Medical Board was apparently not impresst3d with the
report sent to it by Cedars Sinai (Exhibit Book, Volume I, exhibit
107 (Mazur letter acknowledging report was sent to E3oard)).

Moreover, it is clear from Exhibit 6 that Petitioner cooperated
with respect to the production of records from Cedars Sinai, but
Tenet was obviously not interested in actually seeing them.

Its

whole purpose was simply to concoct a situation to try to make
Petitioner appear "uncooperative.

I'

This Honorable Court should keep in mind that the issue of the
Cedars Sinai medical peer review records was presented at the first
hearing before Hearing Officer Lowell Brown.

Tenet, therefore,

had access to the records it professed it was seeking

before the

second hearing began that was conducted by Dan Willick.
Although the Medical Board of California exonerated Petitioner
he concedes that the California Medical Board has no direct
jurisdiction over hospitals.

Therefore, the decision by Cedars-

Sinai stands notwithstanding Petitioner having been exonerated by
the Medical Board of California.
overstate his case.

Petitioner does not wish to

The decision by the Medical Board of

California to take no action is the practical equivalent of
exoneration of his conduct. The problem is that hospitals are not
19

governed by the Medical Board of California but rather by the Joint
Commission on Accreditation (42 U.S.C. 81395b6) and the California
Department of Health Services (Health & Safety Code 5 1285). The
conflict between hospitals on the one hand and physicians on the
other has been recognized by the State Legislature.

If there were

no conflict there would have been no need for state mandated peer
review.

The tension between hospitals on the one hand and

physicians on the other, especially those physicians, like
Petitioner, who are strong advocates for patient rights, frequently
creates the kind of proceeding which is presently before this
Honorable Court of Appeal for its review.
E.

OTHER UNAJUDICATED MATTERS AND CHARACTER ASSASSINATION:
REPETITION OF LIES

Tenet‘s brief continues for a number of pages by mingling
procedural facts with unajudicated allegations.

For example at

page 5 of Tenet’s brief Tenet recounts the procedural history with
respect to the first Medical Hearing Committee decision and its
reversal by the Board.

However, in addition to the procedural

description set forth at page 5, Tenet states that during the
preparation for Hearing I, “the Hospital‘s Administrator learned of
Dr. Mileikowsky’s history of threatening and disruptive behavior.

. .

This alleged \\fact”is not based upon any finding made by

any hearing officer, Medical Hearing Committee, Board, or Superior
Co’urt.

The “facts” set forth at the top of page 6 of the Tenet

brief are not based upon sworn testimony, findings, or anything

20
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similar to that which would justify their reference in an appellate
brief.

For example, the reference in footnote 9 at page 6 of

Tenet's brief is to Exhibit Vol. I, No. 26, p.2.

If one takes the

trouble to sort through the voluminous Administrative Record to
actually find the reference (footnote 9) one will see an unsigned,
typed document that purports to describe something that occurred
about 13 years ago, on November 14, 1991.

There is an unsworn

reference to some event allegedly involving Petitioner.

Likewise,

footnote 10 at page 6 of the Tenet brief references a phone call at
an unspecified time.

The document is not sworn and no finding was

made regarding the allegation set forth in the text of the brief
that accompanies footnote 10. The same can be said for the text
accompanying footnote 11 at page 6 of the Tenet brief.

The text

states that Petitioner \\abusedtwo (2) female employees in the
medical staff office.

. .

.I'

Tenet's brief references the

Administrative Record, Exhibit Vol. No. I, Exhibits 96, 97 and 98.
Again, these documents are unsigned, anonymous entries in some
document. No findings were ever made with respect to the "facts"
set forth in Tenet's brief although such findings are mandated by
Business

&

Professions Code 5809.4 when a hearing committee makes

its decision, which it never got to do in this case. Again at page
6 there is a reference in the Tenet brief to Petitioner having

"assaulted the OR Director."
Exhibit Vol 1, No. 113.

This "fact" is allegedly supported by

However, if one takes the trouble to look

at the exhibit one will note that it is not a declaration, it is
not testimony, it is not a finding, it is simply an unsigned
21
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typewritten piece of paper.
Tenet's brief is extremely misleading. First, appellate briefs
that set forth facts must reference where in the record the fact
The record must consist of admissible evidence

can be supported.

that the lower court or administrative tribunal utilized in
arriving at a finding or a conclusion. Here the references to the
record by Tenet are not to findings by any lower court or tribunal
but are simply references to unsworn statements.

Tenet tries to

create the impression that these are adjudicated facts or are
otherwise entitled to be credited as the truth.

In addition to

not being supported by the record, the factual recitation is a l s o
misleading because it is duplicative.

For example the alleged

abuse of two female employees in the medical staff office (footnote
11 at page 6) is simply repetition of the alleged verbal attack and

"assault" of two female employees mentioned at page 4 of the Tenet
brief.

All one needs to do to determine that the references at

pages 4 and 6 are to the same alleged incident is l o o k at the
footnote citations.

At the bottom of page 4 Tenet uses footnote 5

to reference the record which consists of Exhibit V a l . 1, Nos. 96,
97, 98, and 99.

Moving ahead t o page 6 and, in particular,

examining footnote 11, we see that we have a reference to the same
exhibits, Nos. 96, 97 and 98.

reference to Exhibit 99.

For some reason Tenet dropped the

The point of all this is that Tenet

repeats the allegations in a slightly different way to create the
false impression that it is speaking about different incidents.
This is a very clever technique.

For example, with respect to the
22
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text accompanying footnote 5 at page 4, Tenet describes the
February

Jtl,

1999 incident as \\averbal attack and assault of t w o

female employees.” At page 6 Tenet uses the word “abused” but
Tenet is referring to the same alleged incident.

13y using the

word \\abusedNTenet very cleverly creates the false impression that
it is referring to a different incident at page 6.

Also, the word

\\abused”carries with it some sinister connotation of sexual
misconduct.
The reason Petitioner spends time in this Reply Brief on these
points is to persuade this Court not to
set forth by Tenet are true.

conclude that the facts

In particular, Petitioner is

concerned about decisions holding that the failure of an appellant
to deny a fact allows the appellate court to conc1ud.e that the fact

is true.

See generally Bank of America v. McLaushlin Land and

Livestock Co., 40 Cal.App.2d 620 ( 1 9 4 0 ) , cert.den. 313 U.S. 571, 85
L.Ed. 1529, 61 S.Ct. 958 (1941); Atwood v. Hammond, 4 Cal.2d 31
(1935).
Tenet‘s brief continues to refer to \\factsNthat were never
adjudicated in the administrative mandamus proceeding in the court
below.

At page 6 Tenet refers to a September 14, 2000 ruling by

Judge Yaffe on a motion for preliminary injunction.

Tenet does

not make clear in its brief that the ruling by Judge Yaffe came in

an earlier case, not the case decided by Judge Yaffe
(administrative mandamus) which is now before this Court.

The

denial by Judge Yaffe in an earlier case of a preliminary
injunction is not a ruling on the merits of that case nor was the
23
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issue before Judge Yaffe with respect to the preliminary injunction
motion resolved in the administrative proceeding wh:tch was pending
when Willick terminated it.
It is extremely important for this Honorable Court of Appeal
to review the relevant record and findings with regard to two
decisions.
30,

2002

First, this Court should review and consider the March

ruling of Dan Willick terminating the proceedings.

The

Willick ruling is set forth in the Clerk's Transcript at pages 6 2 73.

Willick's rulins made no findinss with respect. to any of the

allesed facts set forth in the Tenet brief.

Rather, the Willick

ruling only related to the manner in which the hearing was
conducted.

Second, what this Honorable Court of Appeal has before

it is the decision of the Appellate Review Body of July 2 5 , 2 0 0 2

set forth in the Clerk's Transcript at pages 35-44. It is
impermissible for Tenet to set forth in its StatemerLtof Facts
alleged "factsN that were not adjudicated.

Tenet has very

cleverly engaged in character assassination to try to prejudice
this Honorable Court of Appeal against Petitioner, to imply, in
effect, that even if the hearing officer was wrong to do what he
did, Petitioner somehow had it coming to him.

That is precisely

how Tenet's lawyers misled the Board and the Supericlr Court to
commit error below.

The issues before this Court are whether

Willick had the authority to terminate the hearing, whether there
were grounds to terminate the hearing, and whether the Appellate
Body erred in uphold Willick's termination of the hearing.
Repetition of lies and unsubstantiated allegations by Tenet cannot
24
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substitute for the requirement that Statement of Facts be
referenced to the record and that the record support the statement
contained in the brief.

Petitioner reiterates his strong

opposition to, and denies, the facts set forth in Tenet’s brief.
Petitioner wants to make sure that he is not conceding any
facts set forth in Tenet’s brief. Out of an abundance of caution he
is generally denying all of them.
general denial.

He must be allowed to use a

Compare Code of Civil Procedure Section 431.30

(d) (general denials permitted in answers to unverified complaints
in trial courts).
With respect to the record of what occurred before the Hearing
Officer, Mr. Willick, evidence of what occurred might be relevant
on the issue of whether Willick had the right to terminate the
proceeding. Petitioner asserts herein that even if Petitioner did
not comply with obviously prejudicial rulings, the remedy would
have been for Willick to obtain a decision from the Medical Hearing
Committee to terminate the proceedings if that remedy were
available and justified.

Petitioner could have been excluded from

the hearing, which could have proceeded in his absence, according
to the by-laws. All we have in this case are attempts by a non
lawyer, whose request to have an attorney was rejected, to preserve
his record in an effort to keep his whole life and career from
being destroyed by a vengeful hospital who was trying to discredit
him because he had the temerity to testify for a patient who had
been harmed.

Petitioner was extremely concerned that failure to

object and failure to challenge Willick’s rulings would be deemed
25
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by an appellate tribunal as acquiescence or waiver.

Petitioner

obviously w a s told that he needed to exhaust administrative

remedies and did not wish to waive any right.

See generally

Unnamed Physician v. Board of Trustees, 93 Cal.App.4th 607 (2001).
Tenet‘s argument that Petitioner ‘waived” anything, much less his
right to a hearing, is preposterous.
With respect to the constant repetition of lies by Tenet in
its Reply Brief Petitioner respectfully refers this Honorable Court
of Appeal to the proceedings before Judge Yaffe on the writ of
administrative mandamus petition when the discussion of whether or
not Petitioner accused Tenet‘s attorneys at the Appeal Board I1 of
engineering the proceedings.

During one of the hearing sessions

Petitioner compared the accusations by Tenet against: him to Joseph
Goebbels, the Nazi propaganda chief (CT 424, lines

3-4).

At the

proceeding of March 14, 2 0 0 3 Tenet tried to ridicule the reference
to Goebbels by falsely attributing to Petitioner an allegation that

Christensen was the equivalent of a Nazi, whereas in fact the
reference to Goebbels was not to any reference to Christensen but
only to the fact that Goebbels said \\Ifone repeats a lie over and
over again people tend to believe it.“
purpose that Petitioner made

It was for that limited

a reference to Goebbels, not to any

accusation that Christensen was a Nazi.

Ironicalllr, Tenet twisted

Petitioner’s argument to ridicule him when that was not the point

of the reference to Goebbels. The twisting of arguments in this
particular case was what Tenet did over and over again in the trial
court and before Willick, and the hospital Board.
26
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Transcript p. 415, line 2 0 . 5
I11

ARGUMENT
A.

INTRODUCTION

This Court should disregard references by both sides to
unajudicated and unresolved facts in dispute that were the subject
of the hearing before Willick.

See Bollenqier v. Iloctor's Medical

Center, 2 2 2 Cal.App.3d 1115, 1 1 2 2 - 1 1 2 3 (1990), where the Court of
Appeal stated:
"The parties present extensive
arguments regarding the facts
surrounding the suspension and
provide conflicting evidence to
support their respective positions.
Petitioner presents evidence of his
outstanding surgical skill and
'legendary' patient care. He alleges
the suspension was economically
motivated.
In contrast, D.M.C. sets
forth evidence of Petitioner's 'gross
misconduct' and concludes the summary
suspension was necessary to protect
patients and others from Petitioner.
Factual findinqs have not vet been
made in this case and, as is evident
from the arguments, many of the facts
are hotly contested. This Court
cannot make the required factual
. . .
Thus ,
determinations.
all of the discussion and exhibits
regarding the disputed facts are
irrelevant to the issues before us."
(Emphasis added)
Petitioner heartily agrees. This Court should focus narrowly

5
Attorney Christensen during oral argument before Judge
Yaffe mistakenly referred to Joseph Goebbels as Hermann Goebbels.
Obviously he confused Hermann Goering with Joseph Goebbles.
Christensen could not get his Nazis straight.

27
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on the limited legal issues presented by the appeal.

Petitioner

has already submitted his position in his Opening Brief and will

therefore limit this Reply Brief to a response to the points made
by Tenet.
B.

THERE WAS NO BASIS FOR THE TERMINATION OF THE HEARING

In judging Petitioner's conduct at the hearing itself this
Court of Appeal should obviously keep in mind the importance of the
hearing to Petitioner.

Although Judge Yaffe probably did not

recognize it, Petitioner did not benefit from delaya

His staff

privileges had already been summarily suspended and therefore
Petitioner was \\outof work" during the long pendency of the
proceedings.

He would gain nothing by disrupting the proceedings.

He could not benefit in any way from delay.

Evaluation of

Petitioner's conduct during the hearing should be done in light of
certain undisputed facts: (1) Petitioner was unrepresented by
counsel at the hearing; (2) the outcome of the hearing was
extremely important to Petitioner; (3) Willick was being paid by
Tenet and had an interest future work.
One of the major complaints against Petitioner was that he
allegedly misrepresented the significance of legal documents.
Willick stated at

3 of his March 3 0 , 2 0 0 2 rulin.g

64) :

. .

These materials contain a
number of misrepresentations and
\\

misleading statements.

. .

.I/

Willick was adopting arguments made by Tenet's attorneys when
Petitioner was struggling to represent himself.

28
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Board apparently agreed that Petitioner "falsely" referred to
pleadings in various lawsuits.
Petitioner never "falsely referred" to any document or
pleading.

In good faith he attempted to characterize the

significance of particular documents.

If mischaracterization of a

document were grounds to terminate a hearing many trials and
administrative hearings would be terminated prematurely.

Indeed

in this very case we have evidence that Tenet has repeatedly misrepresented matters in the record. Would that mean that Tenet
forfeits its right to defend this appeal?

Of course not.

If

Petitioner misstated a particular pleading, and he did not, the
remedy would have been for the Medical Executive Committee or even,
indeed, Willick, to "correct" any misstatement allegedly made by
Petitioner.

The proposition advanced by Tenet in this case - that

a hearing can be terminated if one side makes a misstatement - is

frightening.

There is no authority for this startling

proposition.

Could a trial judge, for example, terminate a

proceeding in front of a jury if the judge felt that the plaintiff
or the defendant lied on the witness stand (i.e., perjury).

Under

California Law a judge can comment on the evidence although most
judges do not.

No judge, however, has the authority to take a

case from a jury and dismiss a case if the judge believes that the
plaintiff lied on the witness stand.

It is up to the jury to

assess the credibility of a witness .6
6

Of course, Petitioner by no means is equating a
ministerial hearing officer (really an attorney hired by an
29
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In an amazing double standard, Tenet, at the bcttom of page 23
of its Brief, refers to the Board’s decision to upheld Willick with

reference to Willick’s decision to prohibit Petitioner from
referring to certain lawsuits which had been filed. According to
the Board ‘\.

. .

these pleadings would be prejudicia.1 to either

party without final orders.

. . .

(Respondent’s Elrief,p. 23).

In other words, Tenet is supporting the Board’s’decision that
it is improper for a party to refer to a lawsuit that has not yet
been resolved.

This is one of the most hypocritica.1 points made

by Tenet in these proceedings. At the top of page 19 of Tenet’s
Brief filed with this Court Tenet makes the following statement,

. . . Then in December of 2002, the
Medical Board filed a formal
Accusation against Dr. Mileikowsky.”
\\

If Tenet were judged in the same way that Petitioner were
judged

-

making repeated references to mere allegations and

unajudicated lawsuits

-

Tenet’s Brief should be stricken and

Petitioner’s appeal should result in a summary reversal.

Why does

Tenet get away with referring to a December 2002 Medical Board
Accusation against Petitioner that has yet to be adjudicated?
Indeed, there is no reference to the record by Tenet: in its Brief
to the allegation that the Medical Board in December of 2002 did
file a formal Accusation against Petitioner.

adverse party) on the one hand with a judge on the other.
Willick had very limited authority. He was n o t functioning as a
judge but simply as a functionary whose main purpose was to
schedule hearings and assist the doctors with their decision of
Petitioner’s case.
30
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At the bottom of page 18 of the Tenet Brief Tenet refers to a
Superior Court judge having issued terminating sanctions against
Petitioner.

Tenet cites to the record with respect: to its

statement that a Superior Court judge has issued terminating
sanctions against Petitioner.

This statement comes from the

decision of the Appellate Body which refers to the Report and
Recommendation of a discovery referee in the case of Mileikowskv v.
Tenet Healthsvstem, LASC Nos. BS056125 and BC233153.
Transcript, page 44.

See Clerk’s

This is an extreme example of character

assassination of Petitioner by Tenet and the Appeals Body
apparently agreed.

However, what Tenet did not disclose in its

Brief was that only one order was made in that case, an order
sanctioning Petitioner for not complying with discovery, and that
order is currently pending before the Court of Appeal, Second

No

Appellate District, Division Four, Second Civil B159733.

seParate order terminatins the case has been entered bv the
SuPerior Court.

The decision of the Appeal Board states that ‘‘a

discovery referee” previously terminated a case against Petitioner.
Again, this is not accurate.
Healthsvstem, 2nd Civ. B159733.

Please see Mileikowskv v. Tenet
More important, whether or not a

discovery referee in an unrelated case involving the same parties
made a discovery order is irrelevant.

What is especially

outrageous about the reference is that the basis for the
termination by Willick was Petitioner‘s alleged reference to other
cases that have not been adjudicated and are not final.

The

reference to the discovery referee‘s decision in the case cited at
31
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the end of the Appeal Board decision (CT 44) was improper based
upon the theory advanced by Tenet in its Brief filed with this
Court.

What Tenet is really trying to create is the impression

that this unrepresented doctor, who it has egged on and repeatedly
lied about, was behaving badly and therefore did not deserve to
have any hearing, much less the unfair hearing it was trying to put
him through.
Petitioner has already demonstrated in this Reply Brief that
he did authorize Cedars Sinai to release the records regarding the
Cedars Sinai matter.

Notwithstanding Petitioner's signing of all

of the releases necessary for Tenet to secure the peer review
hearing records from Cedars Sinai Tenet persists in arguing that
the Appeal Body correctly decided that Petitioner did not provide
the Cedars Sinai peer review records.
Essentially what Tenet argues before this Honorable Court of
Appeal is that Petitioner, a non attorney, argued too vociferously
his case.

He disagreed with certain rulings of the hearing

officer. He had a right to do so in order to preserve the record
for any appeal.

There is simply insufficient evidence in this

record to justify the deprivation of a hearing to which Petitioner
was legally entitled.
Apparently the straw that broke the camel's back was the

alleged 'ex Darte" communication by Petitioner to members of the
Medical Hearing Committee.

Tenet kept referring to the
Borrowing from Tenet's rhetoric,

communication as being ex parte.

Petitioner could certainly argue here that Tenet lied and Willick
32

iarcn 5 , z u u 4
file ikowsky

-eplybrie f

lied and the Appeals Board lied when they all asserted that the
communication was ”ex Darte.’, This is not true as Tenet apparently
now acknowledges.

The false reference to the docu.ment having

been delivered ’\exDarte” should, under Tenet‘s theory, lead this
Court to conclude that they all lied and therefore are not entitled
to a hearing before this Court of Appeal.

does not go that far.

Of course, Petitioner

Petitioner did have the right to tell this

Court of Appeal that the document was not delivered ex Darte even
though Tenet previously represented through Willick and others that
it was delivered ex Darte.

Tenet repeatedly contended below that

Petitioner routinely misrepresented the significance and nature of
legal documents.

Well how about Tenet?

How about Willick?

Clearly their earlier references to the communication as having
been ‘ex Darte” was simply false.
this misstatement?

Should they be condemned for

Yes, but that does not mean they waived their

right to be heard on appeal.

Petitioner had the right to correct

the misstatements and he has done so.
Likewise, whenever Petitioner allegedly made a
misrepresentation with respect to the significance of a legal
document the other side had the right to “correct” the record.
The remedy was not to terminate the hearing.

The t-ermination of

the hearing was outrageous and contrary to California law.
Tenet selectively quotes isolated passages from a voluminous
administrative record to try to create the impression that
Petitioner so destroyed the hearing process that the hearing
officer had no choice but to terminate the hearing.
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non lawyer, on a few occasions, wrote or said things that some
timid souls not used to the give and t a k e of lawyers, hearing
officers, and some judges might consider to be inflammatory
rhetoric.

Because the record is so voluminous it is impossible

because of the word limit imposed by the California Rules of Court
on this Brief to set forth the entire record.

The only way this

Court can really appreciate that the comments made by Petitioner
were a minuscule part of the entire record is to read the entire
record.

Petitioner essentially conducted himself in a dignified

manner.

Once in a great while he might have been provoked by

Willick into saying something that perhaps, on reflection, he
should not have said.

However, judges and attorneys functioning

as hearing officers should have thick skins.

Published opinions

of appellate justices have gone far beyond what has been attributed
to Petitioner in this particular case.

For example, in PeoDle v.

Arne' 90 Cal.App.3d 505 (1979), Associate Justice Robert S.
Thompson called dissenting Justice L. Thaxton Hanson a "SCHMUCK."
See People v. Arno, 90 Cal.App.3d at 514, footnote 2.

Justice

Hanson, in his dissenting opinion, responded to the majority's
reference to him as being a schmuck in footnote 2 by protesting the
"judicial temperament" displayed

in footnote 2. In footnote 14 of

the dissenting opinion, Justice Hanson noted that the Los Angeles
Times on March 13, 1979 published an article on the subject of the
majority's ~ p i n i o n . ~
7

The reference to "SCHMUCK" is appropriate in this case
given the fact that one of the two medical cases being considered
34
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If the reference to dissenting Justice Hanson (“SCHMUCK”)by
Justice Thompson (Justice Lillie concurred), were truly offensive,
the Commission on Judicial Performance could have taken action
against Justices Thompson and Lillie but no action was taken
against them.*
As stated, it appears that the major reason for terminating
the hearing was the allegation by Willick that Petitioner, a non
attorney, misrepresented the nature and significance of legal
documents,

Appellate Justices frequently accuse each other of

doing the same thing and no one would suggest that appellate
justices should be sanctioned or their careers be terminated for

by the Medical Hearing Committee involved a penis. It bears
repetition at this point to emphasize that the doctors who
comprised the Medical Hearing Committee never decided t.he
ultimate issue regarding the circumcision case. Willic.k’s
termination of the hearing precluded a decision on the merits.
If this Honorable Court of Appeal should reverse the judgment
below and direct that the hearing be resumed Petitioner is
confident that he will be vindicated by the doctors on the
Medical Hearing Committee.
8
This Court may take judicial notice that the Commission
on Judicial Performance may take action against an appellate
justice for what he or she writes in an opinion. Recently
Presiding Justice J. Anthony Kline was the subject of a
proceeding because of something he wrote in a dissenting opinion.
In the instant case Petitioner did not call Willick any name
although it is conceded that on a rare occasion Petitioner
submitted some argumentative statements to Willick. However, for
the most part he was provoked by Willick.
But at no time did
Petitioner ever react physically. His responses were always oral
or written. If Willick was so upset with Petitioner‘s conduct
Willick should have resigned and been replaced by a less touchy
hearing officer. See generally Offott v. United States, 348 U.S.
11, 99 L.Ed. 11, 7 5 S.Ct. 11 (1954) (trial judge who becomes
personally embroiled with attorney should not sit in judgment of
him).
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making such comments. For example in the recent opinion in
Farrakhan v. State of Washinston, ___ F.3d

, 2004 DJDAR 2374

seven justices dissented from the denial of a

( g t h Cir. 2 0 0 4 ) ,

rehearing en banc petition and stated in reference to the majority
panel decision:
\\Thisis a dark day for the Voting
Rights Act. In adopting a
constitutionally questionable
interpretation of the Act, the panel
lays the ground work for the
dismantling of the most important
piece of civil rights legislation
since Reconstruction.
The panel
also misinterprets the evidence,
flouts our voting rights precedent
and tramples settled circuit law
pertaining to summary judgment, all
in an effort to give felons the right
to vote. . . . "
Justice Kozinski, writing f o r the dissenting ju.stices,
concluded his attack upon the panel decision by accusing the panel
of utterly disregarding precedent.

In particular Justice Kozinski

stated in the last paragraph of his dissenting opinion,

. . .

I am troubled not only by my
colleagues' insistence on an
indefensible interpretation of the
Voting Rights Act, but also by their
utter disregard for our precedent. .
\\

. .

I,

If an appellate justice can write such words in a published

opinion no reason exists for a party being forced to advocate for
himself not being able to say the same thing. Even assuming
arguendo an appellate justice has a greater right to criticize a
fellow justice than does an unrepresented litigant in this
particular case Petitioner was not an attorney, is not an attorney,
36
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and should not be held to the same standards that the Bar
Association or the Rules of Professional Conduct ma-y impose upon
attorneys.

If Tenet wanted the presentation to be governed by

rules applicable to attorneys Tenet should have allowed Petitioner
to have an attorney at the hearing, which it had the option of
doing; then both sides would have had counsel instead of only Tenet
having the advantage.

But it did not because it believed that not

allowing an attorney to speak for Petitioner would be to its
advantage.
C.

THE HEARING OFFICER HAD NO IMPLIED RIGHT TO TER.MINATE THE
HEARING

Petitioner reiterates that there was no basis at all to
terminate the hearing.

Even if there was a possible basis for

terminating the hearing the decision had to have been made by the
Medical Hearing Committee and not by Tenet attorney Dan Willick.
Willick had no inherent authority to terminate the hearing even if
there were grounds f o r the Medical Hearing Committee to terminate
the hearing.

Not one case cited by Tenet supports the proposition

that a hearing officer, with limited authority and with a conflict
of interest, has the right to take the matter from the Medical

Hearing Committee and terminate the proceeding himself.

Let us

S

look at each of the casela cited for the proposition that there is
such inherent authority.
The first case relied upon by Tenet at page 27 of its Brief is
Fairbank v. Hardin,429 F.2d 264 (gthCir. 1970).
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involved a hearing before the Secretary of Agricultural pursuant to
the Federal Administrative Procedure Act.

A hearing examiner

conducted the hearing which eventually resulted in a final decision
by the Secretary of Agricultural.

The case did not involve the

termination of the hearing by the hearing examiner.
totally o f f point.

The case is

Likewise, Cella v. United States, 2 0 8 F.2d 7 8 3

( 7 t h Cir. 1953) has no application to the dispute between

Petitioner and Tenet.

The case was also a hearing by the

Secretary of Agricultural.
federal statute.

The case involved application of a

The hearing examiner did not termhate the

hearing prematurely.

The case is not on point.

Likewise, neither Laurelle v. Bush, 17 Ca1.App. 409 (1911),
Shoults v. Alderson, 55 Cal.App. 5 2 7 (1921), nor California DriveIn Restaurant Association v. Clark, 2 2 Cal.2d 2 8 7 (1943) involved
the termination of a hearing by a hearing officer.

The California

Drive-In Restaurant Association case involved the issue as to
whether a particular regulation adopted by the Industrial Welfare
Commission was valid.

It is a well known and long established

principle of administrative law that governmental administrative
I

agencies have rule making authority. The rules adopted by the
administrative agency must be consistent with the statutory
authority which establishes the agency.

The case involved the

validity of a particular regulation adopted by the Industrial
Welfare Commission, It is clear once an agency properly adopts a
regulation under its authority that regulation gover:ns the parties
subject to the regulation.
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In the instant case the by-laws adopted by Tenet had to be
consistent with, and could not exceed, the authority established by
Business

&

Professions Code Sections 8 0 9 et.seq..

cannot exceed the provisions of the Business

&

The by-laws

Professions Code.

Even assuming arguendo they could exceed the limits imposed by the
Business

&

Professions Code in this particular case the by-laws do

not provide for the termination of a hearing by a hearing officer.
The California Drive-In Restaurant Association case would only be
relevant to the issue in this case if Petitioner were challenging
the validity of a by-law on the ground the by-law exceeded the
scope of the statute. Here, however, Petitioner is not challenging
any provision of the by-laws of Tenet. Rather, Petitioner contends
the by-laws did not authorize the hearing officer to terminate the
hearing and neither did the Business

&

Professions Code.

Unlike

California Drive-In Restaurant Association v. Clark, which involved
the validity of a regulation adopted by a governmental
administrative agency,,the instant case involves a hearing officer
exceeding his authority under the by-laws and under the Business

&

Professions Code.
At the bottom of page 2 9 and the top of page 3 0 of its Brief,
Tenet agrees that the hearing officer did not have any express
authority to terminate the hearing. However, Tenet argues that the
hearing officer \\hasthe implied power to issue reasonable rules.

. .

This is not true, The hearing officer has no authority to

issue any rule, reasonable or otherwise. Hearing officers do not
make rules.
39
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In citing California Drive-In Restaurant Association v. Clark,
Tenet manifests a misunderstanding of the difference between a rule
and an order.

The California Drive-In Restaurant Association case

involved the validity of a rule adopted by the administrative
agency.

A rule has general applicability. An order governs only

the parties to a particular judicial or administrative proceeding.
An order cannot exceed the scope of authority granted to the person
issuing the order.

Here Tenet can refer us to no authority upon

which any order was made.

Tenet concludes its discussion of the

California Drive-In Restaurant Association case by making the
following misstatement,

.

. . As in California Drive-In, the
Hearing Officer must have the implied
power to make his rulings effective.”
(Tenet Brief, page 30).
\\

Again this misstates the holding of the Supreme Court in the
California Drive-In Restaurant Association case.

The case did

not involve any attempt by the Industrial Welfare Coinmission to
make a particular ruling effective. Instead, the case involved the
validity of a regulation which was referred to as \\Order12-A.”
Ironically, this is another example of Tenet misstating a ruling of
a court, in this case the California Supreme Court.

This was one

of the major criticisms directed toward Petitioner - that he
misconstrued legal rulings with respect to his briefs and
arguments.

Even if he did, and he did not, such conduct would not

justify and could not possibly justify the termination of a
hearing.

Lawyers and judges frequently misconstrue or misapply
40
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legal rulings and court decisions.

Learned appellate justices

frequently disagree as to the meaning and significance of a
particular case.

That is why we have dissenting opinions.

Mendoza v. Merit Systems Protection Board, 966 F.2d 650 (Fed.
Cir. 1992), cited by Tenet at page 31, is not on point.

The case

involved the application of a rule that required administrative
appeals from the Office of Personnel Management to be filed within
25 days of its decision.

The plaintiff filed her appeal too late.

Accordingly, pursuant to the appellate rule applicable to the case
the Administrative Law Judge dismissed the untimely appeal.

As

stated, the dismissal of the appeal was based upon an established
rule found at 5 C.F.R. Section 1201.22(b).
Regulations).

(The Code of Federal

In the instant case Tenet cannot cite any rule

analogous to a rule contained in the Code of Federal Regulations.
Here Willick made up his own rule and then enforced it against
Petitioner without even seeking approval of the Medical Hearing
Committee. At least Lowell Brown in Hearing No. I was aware of the
need to seek and obtain approval of the Medical Hearing Committee.
The second decision on this point, Chequina v. Merit Svstems
Protection Board,

6 9 F.3d 1143 (Fed. Cir. 1995) follows the

decision in the Mendoza case.
untimely appeal.

It is another case involving an

The case might be more on point if Petitioner in

this case had filed an untimely appeal and then sought to extricate
himself from that predicament.

Article VI11 of the by-laws,

Section 6 (A), provides 14 days for the filing of a request for
appellate review.

See page 29 of by-laws set forth in Tab 151 of
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Exhibit Book, Volume 2.
At the bottom of page 32 and the top of page 3 3 of Tenet's
Brief, Tenet states that on March 15, 2002 Petitioner violated the
hearing officer' s "clear and unambiguous orderN by submitting
copies of his brief to the Medical Hearing Committee. It should be
noted that Tenet has

abandoned its earlier misstatement that

Petitioner submitted his brief ex parte.

Tenet now acknowledges

implicitly at the top of page 33 of its Brief that Petitioner
delivered his copies of the brief to the hearing officer and the
Medical Executive Committee in addition to the Medical Hearing
Committee.

Thus, it is obvious the brief was not submitted

parte" as Tenet previously falsely asserted.

''ex

In Willick's March

30, 2002 termination order he vaguely referred to a prior order of
November 1, 2001 (CT 173-174).

The March 30, 2002 ruling

terminating the case is based upon a "finding" that Petitioner
violated a November 1, 2001 ruling.

That ruling is set forth at

Tab 59 of the "Hearing Officer's Correspondence and :Rulings",
Volume I. A review of the November 1, 2001 ruling at Tab 59
reveals that it does not constitute an order prohibiting the
delivery of a brief t o members of the Medical Hearing Committee.
The November

1,

2001 ruling by Willick focuses on cornmunications

outside the hearing room.

The November 1, 2001 ruling does not

appear to cover a written communication delivered to everyone but
rather to ex parte oral communications outside of the hearing room.
The November

1,

2001 ruling of Willick does not give reasonable

notice to anyone that a party may not deliver a written brief to
42
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members of the Medical Hearing Committee.

Nowhere :in the November

1, 2001 ruling is there any warning that if a brief were given to

members of the Medical Hearing Committee along with the Medical
Executive Committee and the hearing officer that the hearing would
be terminated.
At the bottom of page 34 and top of page 35 Tenet again
concedes that the communication by Petitioner was not ex Parte. AT
the top of page 35 Tenet contends that Willick previously made an
order that the response brief was to be submitted to him, not to
the Medical Hearing Committee.
ruling says this.
1, 2001 ruling.

Nothing in the November 1, 2001

Tenet has misstated the nature of the November

Tenet also argues at the top of page 35 that

Petitioner's delivery of his brief to members of the Medical
Hearing Committee \'.

,

was also indirect violation of the law

and the by-laws which delegate to the hearing officer the authority
to resolve issues related to procedural matters and the

admissibility of evidence."

However, Tenet does not tell us what

\\law"to which it makes reference.
Petitioner violate?

Precisely what \\law"did

Tenet does not say. Furthermore, the

delegation by the by-laws to the hearing officer to resolve issues
related to procedural matters is not a direct prohibition against
the delivery of a brief to members of the Medical Hearing
Committee.
Tenet then proceeds at pages 35 and 3 6 to analogize the
Medical Hearing Committee process to a criminal jury trial.

There

are limits to analogies and in this particular case the Medical
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Hearing Committee is not to be equated with a lay jury.

The

physicians are intelligent, knowledgeable, and not influenced by
misstatements.

Tenet claims that the brief submitted by Petitioner

contained \’anumber of misstatements of rulings.

. .

.I‘

Petitioner

takes issue with Tenet’s assertion that Petitioner inisstated
rulings.

Of course, the irony here is that Tenet has misstated the

Willick ruling of November 1, 2001.

Tenet has misdescribed that

ruling as a prohibition against the delivery of a brief. Moreover,
as stated earlier in this Brief Tenet previously misrepresented
that Petitioner had delivered a brief \\exDarte” to the Medical
Hearing Committee.

Tenet now of course has to back off from that

“misstatement.
Tenet states with no support i.n the record that Petitioner
prejudiced the Medical Hearing Committee against Willick.

At no

time did Willick ever conduct a voir dire of the Medical Hearing
Committee to find out if they were prejudiced by the brief.

Only

one doctor, Dr. Pleet, left a voice mail message which Tenet quoted
in its letter requesting that Willick terminate the hearing.

Dr.

Pleet also spoke with Debbie Miller of the hospital. No effort was
made by Willick to question Pleet or, indeed, any of the other
members of the Committee.

No effort was made by Willick to

\\correct”the alleged misstatements made by Petitioner.
D.
’

THE APPELLATE BOARD HAD NO AUTHORITY TO UPHOLD THE TERMINATION

OF THE HEARING BY WILLICK

Tenet relies heavily upon Honqsathavii v. Oueen of Ansels
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Medical Center, 62 Cal.App.4th 112.3 (1998). The case is not on
point.

The physician in that case was provided a :hearing by the

Medical Hearing Committee of the hospital (called Judicial Review
Committee).

The Committee determined that there w a s an

insufficient basis to remove the physician and recommended a
reinstatement. An administrative appeal was pursued by the Medical
Center and the Board of Directors (acting as an appeal board)
reversed the decision of the Judicial Review Committee.

The

Superior Court affirmed the Board and the Court of Appeal affirmed
the Superior Court.
The critical distinction between the Honqsathavfi case and the
instant case is that here the Medical Hearing Committee rendered no
decision.

In contrast, in Honqsathavii, the Judicial Review

Committee did render a decision.

If Willick had no authority to

terminate the hearing by himself, and he did not, the Appeal Board
had no authority to uphold Willick's decision.
If a clerk or a bailiff decides that a defendant is guilty in
a criminal case, instead of the judge or the jury, the Court of

Appeal may not affirm the conviction on the ground that had the
matter been submitted to the judge or the jury, either one would
have found the defendant guilty and therefore the Court of Appeal
may affirm.

The Appeal Board was just as bound to follow the by-

laws as was Willick.

Neither one had the authority to disregard

the by-laws and the California Business

&

Professions Code.

While

it may be true that what the Supericlr Court reviews in an
administrative mandamus proceeding is the final decisiion of the
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administrative agency, in this case the hospital appellate board,
that board still must be required to follow the Business

&

Professions Code and the by-laws. If Willick had no authority to
do what he did the Appeal Body had no authority to affirm his
ruling.
E.

PETITIONER WAS ENTITLED TO A HEARING AND DID NOT REFUSE TO
PROVIDE RELEVANT EVIDENCE

Tenet cites Webman v. Little Company of Mary Hospital, 39
Cal.App.4th 592 (1995) for the proposition that a reappointment
application may be denied if the physician refuses to comply with a
request to produce documents.

The Webman case is not on point for

the same reason that the Honssathavii case is not on point. In the
Webman case the physician whose staff privileges were not renewed
was provided a hearing by a Judicial Review Committee and that
Committee rendered a decision. It was the decision of the Judicial
Review Committee which was upheld by the Governing E3oard and then
upheld by the Superior Court.
Again, Petitioner respectfully points out that here the
Medical Hearing Committee was not given the opportunity to render a
decision.

According to the by-laws, the Governing Appeal Board in

this case only had jurisdiction to review the written decision of
the Medical Hearing Committee. No such decision was rendered in

this case.
Arguably the Appeals Board did not even have jurisdiction
because there was no written decision of the Medical Hearing
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Committee that it could review.

It was for this reason that

Petitioner in the instant case brought his petition both under Code
of Civil Procedure Section 1085 as well as 1094.5 given the
uncertainty as to whether the Superior Court would be reviewing the
decision of Willick or the decision of the Appeals I3ody. As stated
in his Opening Brief, had Petitioner not appealed to the Appeals
Body he most assuredly would have been attacked for failing to
exhaust administrative remedies.
Medical Center,

222

See Bollensier v. Doctors

Cal.App.3d 1115 (1990) (doctor loses because he

did not exhaust administrative remedies). Therefore, he has covered
his bases.

This Court may very well conclude that what is before

this Court only is the decision of Willick terminating the hearing
and not the decision of the Appeals Board.

Petitioner submits the

decision of this Court should be the same irrespective of whether
it reviews Willick's decision or th.e Appeals Board's decision.

On the merits, Petitioner submits that Willick and the Board
were both wrong when they concluded that Petitioner did not produce
the records requested by Tenet.

Thus, even disregarding the

procedural distinction between the Webman case and this case (no
written decision by the Medical Hearing Committee here, unlike
Webman), factually the two cases are not the same because here,
unlike Webman, the materials were produced

by Petitioner's signing

two releases to allow Tenet to get Petitioner's peer review records
directly from Cedars Sinai. Moreover, the physician in Webman
expressly refused to allow the Committee to review the records of
the hospital. He would not authorize the release of the records.
47
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Webman at 597-598.
F.

WILLICK WAS BIASED AGAINST PETITIONER

Tenet does not deny that Willick was retained by Tenet.
Tenet does not deny that its other attorneys, Christensen

&

Auer,

requested that Tenet attorney Willick terminate the hearing.
Tenet cites Gill v. Mercy Hossital, 199 Cal.App.3d 889 (1988),
but that case is no longer good law. It relied upon Andrews v.
Asricultural Labor Relations Board, 28 Cal.3d 781 (1.981),a State
Supreme Court decision involving bias of hearing officers.
199 Cal.App.3d at 911.

__
Id.,

The California Supreme Court later in Haas

v. Countv of San Bernardino, 27 Cal.4th 1017, 1034-1035 (2002)
rejected the dictum from the Andrews case.

Thus, the bias of

Willick must be viewed through the lens of the Haas case, not the
Gill case.

With the benefit of th.e Haas case it is now clear that

Willick had an obvious conflict of interest.

He could not expect

to be rehired by Tenet or other hospitals if he ruled for
physicians.
G.

ON REMAND THE HEARING SHOULD BE BIFURCATED

The accusation regarding the circumcision and delivery cases
which allegedly led to Petitioner's summary suspension was based on
two cases, October 24, 2000 and November 5, 2000 (Tab 3 of Medical
Executive Committee correspondence Volume I).

Thesle two

"incidents" occurred almost one year after t h e Medical Executive
Committee on January 11, 2000 recommended denial of Petitioner's
application for reappointment.

That recommendation, which
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triggered a hearing to which Petitioner was entitled, long preceded
the alleged medical incidents regarding the circumcision and the
delivery.

Petitioner should be entitled to an immediate hearing

on the two cases because they are the only ones that involve
Petitioner's medical competence.

Even then there can be no claim

of imminent danger to a patient.

Imminent danger relates to

general incompetence, alcoholism, or something else that
demonstrates imminent danger to patients.

It would be the type of

conduct that would justify the suspension or revocation of a
medical license.
It is clear Petitioner should be entitled to have his staff
privileges reinstated while he is afforded a hearing just on these
two cases.

While Petitioner concedes that no findings were ever

made with respect to these two cases, the evidence that was
presented was insufficient as a matter of law to justify summary
suspension.
Tenet wants to tie Petitioner up in a protracted hearing that
involves allegations of rude behavior going back 13 years, long
before his staff privileges were routinely renewed.
If Petitioner were guilty of rude conduct 13 years ago, in no
way would that demonstrate that he is an imminent danger to the
health or safety of patients.

Nothing in the Business

&

Professions Code or case law bars a limited hearing on the issue of
imminent danger with respect to a summary suspension.
Tenet cites a number of cases that have no bearing on the
issue before this Court.

For example, Kumar v. National Medical
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EnterDrises, Inc., 218 Cal.App.3d 1050 (1990) held that a doctor
has no right to appeal a trial court order remanding the matter to
the administrative level for further proceedings.

In Kumar the

Court of Appeal dismissed the appeal on the ground that it was not
an appealable order.
CiDriotti v. Board of Directors, 147 Cal.App.3d 144 (1983) was
decided before the Legislature adopted Business

&

Pirofessions Code

§§809 et.seq.. The case does not stand for any proposition of law
relevant to this case.
Finally, Tenet relies upon Bollenqier v. Doctors Medical
Center, 222 Cal.App.3d 1115 (1990).
adoption of Business

&

Again, this case predates the

Professions Code S 809.1 et.aeq.. As

Petitioner pointed out in his Opening Brief this Court should
decide that when a physician has his staff privileges summarily
suspended and there is no evidence of imminent danger to patients
immediate judicial review ought to be available.

As the

Bollensier case itself concedes, exhaustion of administrative
remedies may be excused when the allegedly available administrative
remedy is not adequate.

Petitioner previously raised this precise

issue in a discretionary writ proceeding, Mileikowskv v . SuDerior
Court, B150037, but this Court denied discretionary review because
Petitioner had not sought a pre1imi:nary injunction but rather only
a temporary restraining order.

The administrative

:record in this

case includes a copy of the Petition filed by Petitioner in B150037
along with copies of the amicus briefs.

Petitioner respectfully

requests this Honorable Court to review that petition and also
50
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suggests that if this Court is not ready to hold a8 a matter of law
that judicial review is available immediately from a summary
suspension order that at a'minimum.this Court should rule that it
is unfair for a hospital to combine a summary suspension involving
one or two medical issues with a lengthy administrative hearing
involving allegedly rude conduct by a physician occ,urringmany
years ago.

No statute bars a hospital from bifurcating this

summary suspension issue from the non summary suspension issues.
This is the perfect case because here we have at the most two cases
involving medical issues (both of which were sham accusations made
after staff privileges were rejected) and a lengthy series of
accusations regarding alleged rude conduct.

Petitioner, like

other physicians in his position, ought not to have to wait the
years it might take to unravel rude conduct allegations from 13
years ago.

The Business

&

Professions Code does not preclude an

immediate hearing on the medical issues followed by either prompt
judicial review or, at a minimum, an administrative appeal to the
Governing Board and then judicial review.

In other words, while

Petitioner would prefer immediate judicial review of a summary
suspension, at a minimum he ought to be entitled to :have judicial
review after the Governing Board reviews the summary s~spension.~
The necessity for prompt judicial review of
administrative decisions when there is no s t a y in effect: has been
recognized by the Ninth Circuit Court of Appeals and other
circuits, in First Amendment cases. See 4805 Convov, Inc. v.
Citv of San Dieso, 183 F.3d 1108 ( g t h C.ir. 1999). These "first
amendment cases" are applicable to Petitioner because he was
attacked by Tenet because of his \\speec:h" (whistle blowing,
filing lawsuits, and testifying are considered speech, see Code
9
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There is no reason to combine the two hearings.

That is why

Petitioner believes that should this Honorable Court reverse the
judgment below with directions to Tenet to resume the hearing that
this Court should direct that the resumed hearing be limited to the
two medical issues, which should allow the Medical Hearing
Committee to render a decision within 3

days.

IV
CONCLUSION

Sometimes we get lost because we cannot see the forest
because of the trees.

The record is voluminous and accusations

have been flung back and forth.
the big picture.

Hut we should not lose sight of

What would motivate Tenet to take such aggressive

action against Petitioner?

Tenet wants to silence Petitioner, who

has broken the code of silence and has revealed that what motivates
Tenet is profit.

Hospitals want to make sure that high income

producing doctors have staff privileges.
The doctors who generate high income for hospitals are
preferred over those doctors whose primary interest is in

of Civil Procedure 5425.16 and cases construing it, Eau:ilon
Entemrises v. Consumer Cause, Inc., 213 Cal.4th 53 (2002);
Navellier v. Sletten, 29 Cal.4th 82 ( 2 0 0 2 ) ; People v. Ex re1
Century 1ns.v Buildins Permit Consultants, Inc., 86 Cal.App.4th
280, 285 (2000). The suspension without prompt judicial review
not only violates his first amendment speech rights, it violates
his right to earn a living without improper interference.
Compare California Constitution, Article I, Section 8 (right to
pursue profession may not be restricted because of sex, race,
creed, color or national or ethnic origin). The lengthy
suspension of a doctor‘s staff privileges essentially destroys
the doctor’s practice and the doctor.
52
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protecting the well being of patients.

Petitioner exposed the

income generating practice of Tenet which does not serve the well
being of its patients in his letter to Willick of March 21, 2002
(CT 463-466).
Petitioner pointed this out to the Superior Court below (CT
447, lines 21-27) but the Superior Court ignored the explanation.

Petitioner’s analysis of Te’net, that what motivated Tenet to
attack Petitioner so vigorously, was proven correct when the
Department of Justice filed its action in the federal court against
Tenet for fraud.

See Clerk‘s Transcript, page 270, lines 19-27.

Tenet‘s attorneys know how to pursue physicians to get rid of
them.

Tenet developed a procedure for getting rid of \\disruptive”

physicians.

Petitioner requested the trial court to take judicial

notice of the advertisement which Tenet attorney Mark Kawa
published in the Los Angeles Business Journal of October 14, 2002.
(CT 364, lines 15-20) ,,

The hospital is encouraged tlo label the

physician “disruptive” and then pursue such physicia:n.
what occurred here.

That is

This Honorable Court of Appeal has the ability

to look at the big picture and recognize exactly what Tenet did to
Petitioner.

A published decision by this Court condemning the

practice of hospitals of pursuing ”disruptive” physicians to get
rid of whistle blowers and physicians who-testify as experts
against hospitals will go a long way to solving the c u r r e n t h e a l t h
care crisis in this country.
For the foregoing reasons, Petitioner respectful.ly urges this
Honorable Court to reverse the judgment below with directions that
53
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the Superior Court issue a writ of mandate directing Tenet to
resume the hearing limited to the t w o medical cases.

Also, this

Court should direct t h e Superior Court to order Tenet to allow the
Medical Hearing Committee to select i t s own Chairman or to provide
for a replacement for Mr. Willick mutually agreeable to b o t h sides.
Respectf u l l y submitted,

I

,

,

ROGERYON DIAMOND
Attorney for Petitioner
Appellant
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BEFORE THE HEARING COMMITTEE OF THE MEDICAL, STAFF

OF ENCINO-TARZANA MEDICAL CENTER

IN THE MATTER OF

)

GIL N. MILEIKOWSKY, M.D.

1)
1

CONFIDENTIAL
CERTIFIED
~~

COPY
C O N F I D E N T I A L
TRANSCRIPT OF PROCEEDINGS

Tarzana, Cakifornia
Wednesday, Octlober 18, 2000

Reported by:
ANITA NOBLE

E So Q
Ur I R E"
TTo s v c s

CSR No. 1565
JOB No. 836295

DBP

62

Wilshire Boulevard
323.938.2461

sI

Suite 204
9

N

PR

I

E

Los Angeles, CA 90048

Fax 323.931.3016

6

800.640.2461

CONFIDENTIAL
We

1
2

a r e going to mark this document a a Exhibit

No. 6 b

marked for

3

(Exhibit No.

4

identification by the c o u r t r e p o r t e r . )

5

DR. WULFSBERG:

6

THE HEARING OFFICER:

6 was

May I make a statement?
Please.

1

DR. WULFSBERG:' I t ' s the posit'ion of the

7
8

Medical Executive Committee, and a6 a representative I

9

am s u p p o r t i n g that position, t h a t any documents t h a t

10

are presented t o n i g h t may not be received.

11

not within the t i m e f r a m e t h a t was authorized.

12

are not within your rulings.

13

BO

14

cannot be received by the medical s t a f . f .

15

of time.

16

this document in i t s entirety, to understand it

17

completely.

18

as June; t h e y were a s k e d for a g a i n in August.

19

were subsequently a s k e d for on three separate specific

20

occasions, and t h e y are now a p p e a r i n g this e v e n i n g .

21

I believe t h a t these documents are improperly presented

22

t h i s evening and s h o u l d n o t be t a k e n a s e v i d e n c e .

23

T h , e y are
They

This is a new document,

any documents that would be presented this evening

They a r e o u t

They indicate t h a t w e would have to

90

over

These documents were asked' f o r as long

THE HEARING O F F T C E R :

ago

They

so

I understand your point,

24

Dr. Wulfsberg.

25

consider the documents f o r t h e purpose for w h i c k r

What we are g o i n g t o do this evening is

@! 0 1 1 / 0 1 8

YIApACgIMfLE
Paul M.HittErman Esa.

@012/018

cc;

Bonnie Oalf

EN.

Fsd Wolf
Dkboteh Voigt
(via facsimile)

@ 0 1 3 / 0 18

Mrra
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June 25, 1999

urn---

-.-

(310)281-6377

Paul M, Hirrelmen, Esq.
Law Offices of Paul M. Hirrelman
9 100 Wilshire Boulevard, East Tower
Los Angeles, Caiifomia 90212-3415

Re:

mMileikowskv. M.D.

"

Dear Paul:
On May 24* I sent you a lener enclosing a liability waiver form fiom CedarsoSinai
Medical Cenier ("Cedars"). I requesred that you have Dr.Mileikowsky complete the fonn and
return it to Cedars at his earliest convenience, with a copy to Debbie Miller at Encino-Tarzana
Regional Medical Center's Medical Staff Services Office. Having not received a response?on
June 2,1999 I sent you another letter requesting the same thing.

On June 11, 1999 you wrote me back and provided me with a signed copy of EncinoTarzana's reIease prcvision contained in Dr,Mileikowsky 's application. Encino-Tabana
forwarded your lencr and a copy of the executive release provision to Cedars.

Yesterday Encino-Tanana's Medical Staff Services Office received the enclosed
response fiom Cedars. As you Will note, Cedars will not release any information unril Dr,
Mleikowsky executes Cedars' release. Funhemore, Encino-Tarzana c u o t process Dr,
Milcikowsky ' s applicadon until such infomarion is received.

.

Encino-Tarzana -quem for the third rime that Dr,Mileikowsky execute rhe enclosed
release and immediately retum ir to Ms.Debbie Miller. More than a month has passed since
Encino-Tahana requested such action.

* . - ERVIN. COHEN

b JESSUP LLP

P a d M. Hinelman, Esq.
June 25, 1999
Page 2

I Iook forward to your client's prornpr anention to this matter.
Sincerely,

pLAL
Ltlark T,K S i i ' l
cc:

Febbie Miller (via telecopy)

,

.-

Vmnk you.
Sincerely,

I

.-

1

jii

Dah
1

II

I

c

i

' 4

August 13, 1999

M u m y M m r , 1M.D.

Chairman Credentials Commirsee.
c.'o iMedicd Scaff Services .
Encino-Tannnn Regional Medical Center
Tmana Hospirnl ,
I532 1 Clark S e e r Six& FIoor

T a r z a n ~California 91356

Dear Dr.Mazur:

Enclosure as noted
CC:

Mark T.K a v a Esq.

,
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2NDCivil 168705

IN THE COURT OF APPEAL OF 'THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION TWO
GIL N. MILEIKOWSY,
Plaintiff and Appellant

vs .
TENET HEALTHSYSTEM, ENCINO
TARZANA REGIONAL MEDICAL
CENTER, A CALIFORNIA
CORPORATION,

2nd Civil No. B186705
L.A.S.C. BS07913:L

)
)
)
)

1
1
1
)
)
)

1
Defendant and Appellee

)
)

CERTIFICATE OF COMPLIANCE

Counsel of Record hereby certifies that pursuant to Rule
14(c) (1) of the California Rules of Court, the enclosed brief of
Appellant is produced using 13-point Roman type including footnotes
and contains approximately 13,712 wclrds which is less than the
14,000 words permitted by this rule.

Counse.1 relies on the word

count of the computer program used to prepare this brief.

sc

Dated: March -,

2004

Respectfully submitted,

ROGER O

N DIAMOND
'

Plaintiff-Appellant

PROOF OF SERVICE
STATE OF CALIFORNLL\
COUNTY OF LOS ANGELES

1
1

)

1

I am employed in the county of Los Angeles, State of California. I am over the age of
t

18 and not a party to the within action; my business address is 21 15 Main Street, Santa
t

Monica, California 90405.

On the date shown below I served the foregoing document described as:

s

APPELLANT' S REPLY BRIEF on interested parties in this action by placing a true copy

thereof enclosed in a sealed envelope addressed as follows:
1C
13
12
12

14
15

Christensen & Auer
Jay Christensen, Esq.
Stephen Auer, Esq.
225 South Lake Ave., gthFloor
Pasadena, Ca 91 101
0tfcdcr.b

Clerk
Supreme Court
3 12 N. Spring Street
Los Angeles, CA 90013
(S copies)

Mark T. Kawa
101 N. Pacific Coast Highway
Suite 100
Redondo Beach, CA 90277 04 Jt-darnb

Andrew J. Kahn
AW\CU/.
Davis, Cowell & Bowe
595 Market St., 14thF1.
San Francisco, CA 94105
Hon. David P. Yaffe, Judge
Superior Court
Department 86
111 N. Hill Street
Los Angeles, CA 90012

16
17

18
19

I caused such envelope with postage thereon fully prepaid to be placed in the United

20
21

States Mail at Santa Monica, California on March

,2004

I declare under penalty of perjury, under the laws of the State of California, that the

22

l
r

23

foregoing is true and correct and was executed at Santa Monica, California on th -day of March

24

2004.

25
I

26

27
28

JUDITH A. BURGDORF

MAY-05-04

01 : 17PM

FROM-MA I N STREET LAW BU I LO I NC

+3103828028

T-858

F-126

P.01/01

SUPREME COURT

FILED

MAR 2 4 2004

Court of Appeal, Second Appellate District

Clerk

f redwick-

No. B168705
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IN THE SUPREME COURT OF CALIFORNIA

G L MILELKOWSKY, M,D.
V.

TENET HEALTHSYSTEMS, et al.

The above entitled matter, now pending in, the Court of Appeal, Second
Appellate District, is transfened from Division Two i o Division Four.
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