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Supreme Court No. S

IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

GIL N. MILEIKOWSKY, M.D.,

2"d Civ. B168705

)
)
)

Plaintiff and Appellant,

(Los Angeles County Superior Court No.
BS079131)

1'
vs.

)
)

TENET HEALTHSYSTEM, et al.,
Defendants and Kespondents

PETITION FOR REVIEW
TO THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE, AND TO THE
HONORABLE ASSOCIATE JUSTICES OF THE SUPREME COURT OF
CALIFORNIA:
Plaintiff and Appellant Gil N. Mileikowsky ("Mileikowsky") respectfully petitions
this Honorable Court for review of the decision of the Court of Appeal, Second Appellate
District, Division Four, filed April 18,2005, affirming the judgment of the Los Angeles
County Superior Court. A copy of the decision which was published is Appendix A to this
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Petition.
On May 4,2005 the Court of Appeal denied a timely filed Petition for Rehearing, a

copy of which is Appendix B to this Petition.

I.

ISSUES PRESENTED FOR REVIEW
A.

May a hearing officer (an attorney hired by the adversary
hospital) terminate a hospital’s medical peer review hearing
convened to determine whether a physician’s clinical staff
privileges should be renewed and whether a summary
suspension of his medical privileges should be upheld where
neither the hospital’s by-laws or California statutes (Business
and Professions Code Sections 809, et seq.) authorize the
hearing officer to take such action?

B.

If a physician allegedly disrupts a peer review hearing in front of
his peers (kphysicians reviewing the case who will decide the
issues), may the hearing officer (an attorney hired by the
adversary hospital in violation of Haas v. County of San
Bernardino, 27 Cal.4th 1017 (2002) and Yaqub v. Salinas
Valley Memorial Healthcare Svstem, 122 CaLApp. 4‘h 474
(2004)), terminate a hospital’s medical peer review hearing
without obtaining the approval of the hospital’s medical peer
review committee.?

2
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C.

If the hearing officer may terminate a medical peer review
hearing without obtaining the approval of the medical peer
review committee, what are the guidelines or standards for such
a decision?

D.

May a hospital summarily suspend a physician’s clinical staff
privileges in the absence of any evidence of any imminent
danger or harm to anyone?

I1

GROUNDS FOR REVIEW
Rule 28(b)( 1) of the California Rules of Court provides:
“The Supreme Court may order review of a Court
of Appeai decision:
(1) When necessary to secure uniformity of
decision or to settle an important question of
law....
79

This case involves important issues regarding the authority and power of “hearing
officers” appointed and paid by hospitals to terminate peer review conducted pursuant to
Business and Professions Code Sections 809, et seq.. That the issues are important is
evident from the three Amicus Curiae briefs filed with the Court of Appeal by the
Association of American Physicians & Surgeons, Inc., the Union of American Physicians
and Dentists, and the Consumer Attorneys of California.’
In an earlier related writ proceeding to challenge his summary suspension,
Mileikowsky was supported by amicus curiae briefs filed by the California Medical
Association, the American Medical Association, the Union of American Physicians and
Dentists, and The California Academy of Attorneys for Health Care Professionals. See
Mileikowsky v. Superior Court, Court of Appeal, Second Appellate District, Division
Four (2ndCivil B 150037). Division Four denied the writ on a technical ground without
1
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The decision of the Court of Appeal below is extraordinary. It contravenes the
express Legislative intent that physicians be evaluated by their peers (“It is the policy of this
state that peer review be performed by licentiates.

. , .”) Business and Professions Code

Section 809.05.
The opinion of the Court of Appeal below, without mentioning the decision by
name, essentially repudiates this Court’s decision in Rosner v. Eden Township Hospital
District, 58 Cal.2d 592 (1962), which overturned the exclusion of a physician from a
hospital who was allegedly not temperamentally suitable.

. . .”

In so ruling the Rosner court

stated:
“[A] hospital ... should not be permitted to adopt
standards for the exciusion of doctors from the use
of its hospital which are so vague and ambiguous
as to provide a substantial danger of arbitrary
discrimination in their application. In asserting
their views as to proper treatment and hospital
practices, many physicians will become
involved in a certain amount of dispute and
friction, and a determination that such common
occurrences have more than their usual
significance and show temperamental unsuitability
for hospital practice of one of the doctors is of
necessity highly conjectural. In these
circumstances there is a danger that the
requirement of temperamental suitability will
be applied as a subterfuge where
reaching the merits, &, whether a physician can have his clinical staff privileges
summarily suspended without evidence of imminent danger, Again, in the instant case
Division Four declines to reach this issue. See Slip Opinion, pp. 44-46. This Court may
grant review on all issues, including the summary suspensiodimminent danger issue,
which the Court of Appeal refused to consider, or it may decide the hearing officer issues
and remand the case to the Court of Appeal to decide the summary suspension issue (See
Rule 29.3(c)) subject to further review by this Court.
4
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considerations having no relevance to fitness
are present. It may be noted that Dr. Rosner
opposed election to the board of directors of a

slate of candidates endorsed by members of the
medical staff and that he has apparently testified
for plaintiffs in malpractice cases. (58 Cal.2d at
5 9 8-9 9) .*
The decision of the Court of Appeal
-below runs contrary to the clear trend in the law
established by this Honorable Supreme Court in recent administrative law cases such as
Bonnell v. Medical Board, 31 Cal. 4th 1255 (2003) (rejecting Medical Board’s interpretation
of governing statute) and Haas v. County of San Bernardino, 27 Cal.4th 1017 (2002)
(disqualifying hearing officer who was a private attorney hired by the County, with the
possibility of future employment).
It is significant that this Court’s Haas decision was expressly applied to hospital
“hearing officers” by the Court of Appeal, Sixth Appellate District, in Yasub v. Salina
Valley Memorial Healthcare System, 122 Cal.App.4th 474 (2004).
Review should be granted so that this Court may decide whether attorneys appointed
and paid by hospitals to assist peer review by licentiates may terminate the hearings without
approval by the Hearing Committee and without statutory or by-law authority. It is
especially important for this Court to make the decision because there are no statutes or bylaws authorizing such awesome power
Mileikowsky has already filed a Petition for review with this Court with respect to a

Likewise, Mileikowsky agreed to testify in a medical malpractice action.
See Slip Opinion p. 44, which fails to mention that one of the defendants was Tenet.
See Opening Brief, p.4.
2
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related case involving the same hospital, Mileikowsky v. Tenet Healthsystem, 128
Cal.App.4th 262 (2005), pet. for rev. filed May 13,2005, Case No. S133894. That case
grew out of Mileikowsky’s earlier lawsuit which he filed to compel Tenet to accept and
process his staff reappointment application form that Tenet initially refused to provide. The
Superior Court (Judge Robert O’Brien) granted Mileikowsky’s motion for preliminary
injunction to compel Tenet to process his reappointment application on April 20, 1999.
It may be convenient for this Court to consider the Petition in S133894 when it
considers this one. The two cases are factually related although the legal issues are
different. There is, however, one unifying theme in connection with both cases. The Court
of Appeal below disregarded the absence of statutory authority and gave new power to
attorneys - in the first case to allow Mileikowsky’s attorney to enter into a stipulation
without his authority, which could result in dismissal of his case, and in the second case to
allow an attorney appointed by and paid for by Mileikowsky’s adversary, the hospital, to
terminate peer review without statutory authority and by-law a ~ t h o r i t y .Both
~ published

If Mileikowsky had an attorney, he would have known to challenge the
impartiality of Willick, whose conflict of interest was cleverly masked by the Hospital,
which sent a letter (obviously drafted by the hospital’s attorneys), to Mileikowsky stating
Willick ‘‘. . . does not regularly represent the . . . [hospital].” Had Mileikowsky been
represented by counsel he most assuredly would have inquired further. Mileikowsky
does reluctantly concede that he did not preserve the issue by challenging Willick after
his voir dire but before the substantive part of his hearing. Mileikowsky concedes that
he did not raise the issue in the Court of Appeal and therefore cannot directly raise it in
this Petition. He did not raise it in the Court of Appeal because this Court in Anton v.
San Antonio Community Hospital, 19 Cal.3d 802 (1977) held physicians were not
entitled to hire attorneys for peer review hearings. ( Footnote continued on page 7)
3
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opinions are consistent as to their extraordinary proposition that ultimate terminating
sanctions can willy nilly be granted without even reaching the merits. Is that what justice is
all about? After all, the equivalent in criminal law would be the death sentence without
ever looking at the evidence.

I11

STATEMENT OF THE CASE
The facts set forth below are taken mostly from the opinion of the Court of Appeal.

However, the Court of Appeal omitted some material facts, which omissions were called to
the attention of the Court of Appeal in a timely Petition for Rehearing filed April 29,2005
and denied on May 4, 2005. See Rule 28(c)(2).
Dr. Gil N. Mileikowsky had staff privileges at Encino-Tarzana Regional Medical
Center “(Hospital”) since 1986 (Slip Opinion, p.3). Every two years (until 1998) he was
reappointed

. However, in February 1999 the Hospital notified him that he was no longer

on staff because he did not timely file his reappointment application. Mileikowsky
contended the Hospital failed to provide him with the form and failed to notify him that the
form was due. See generally Mileikowskv v. Tenet Healthsystem, 128 Cal.App.4th 262,
264-265 (2005).
Mileikowsky filed suit in April 1999 and obtained a preliminary injunction allowing
him to continue to have staff privileges and essentially compelling the Hospital to process
his reappointment application, which he submitted to the Hospital. See Slip Opinion, pp. 3That a physician may not be represented by an attorney at a peer review hearing
increases the importance of limiting the authority of a hearing officer to terminate a
hearing, especially without approval by the Hearing Committee, based upon alleged
misconduct at the hearing by the unrepresented physician.
7
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4.

On January 1 1, 2000 the Hospital recommended that his reappointment application
be denied (Slip Opinion, p.4). The By-laws of the Hospital (in conformity with Business &
Professions Code sections 809, et.seq.) provided Mileikowsky with the right to a hearing by
fellow physicians who would comprise a Hearing Committee (Slip Opinion, p.4).
The Opinion of the Court of Appeal below does refer to the first hearing on the
reappointment issue, but only briefly, to avoid undermining a major, but false,point the
Court of Appeal makes much later in its Opinion. Specifically, the Court of Appeal
acknowledged the first hearing in the following portion of the first paragraph at the top of
page 5 of the Slip Opinion:
“A hearing commenced, but in September 2000,
the Hospital’s advocate filed a motion contending
that Dr. Mileikowsky had waived his hearing
rights by failing to produce documents regarding
termination of his medical staff privileges at
Cedars-Sinai in 1998. THE HEARING
OFFICER SUBMITTED THE ISSUE TO THE
HEARING COMMITTEE which ruled that
Dr. Mileikowsky had waived his right to a
hearing.
(Emphasis added)

. ..”

The portion of the paragraph quoted above is extremely significant to this case
because it establishes that the Hearing Committee, NOT THE HEARING OFFICER,
makes the decision as to whether a hearing should be terminated. Mileikowsky makes this
critical point now in this narrative Statement of the Case because at page 37 of the Slip
Opinion the Court of Appeal rejected Mileikowsky’s contention with respect to the second
hearing that the second hearing officer, Dan Willick, failed to submit his termination
a
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recommendation to the Hearing Committee. At page 37 of its Slip Opinion the Court of
Appeal said submission of the termination decision to the Hearing Committee
unworkable..

“. . . is simply

..

9,

Mileikowsky set all this out in his timely filed Petition for Rehearing

. See pages 4-7

of the Petition for Rehearing. As stated above, the Court of Appeal did briefly mention the
“first hearing” at the top of page 5 of its Slip Opinion, but did not provide details, and did
not link it to page 37 of its Slip Opinion, which CONTRADICTS page 5, where the Court
of Appeal says the very thing that did happen at the first hearing, &,submission of the
termination decision to the Hearing Committee, ”.

,

. is simply unworkable. , . . .

?.,

With respect to the first hearing, which was to determine whether Mileikowsky’s
reappointment application should be granted or denied, the hearing was conducted before a
Hearing Committee convened pursuant to Business and Professions Code Sections 809
et.seq.. The hearing officer was attorney Lowell Brown. Again, Mileikowsky set this out at
pages 4-5 of his Opening Brief and again in his Petition for Rehearing, pp.4-5. As stated,
therein, the first hearing resulted in its termination on November 30,2000 by a WRITTEN

DECISION of the HEARING COMMITTEE, not by hearing officer Lowell Brown.
The Court of Appeal does disclose that the Hospital’s appellate review body reversed
the written termination decision by the Hearing Committee. The appellate review body
issued its reversal decision on April 26,2001. See Slip Opinion, p.5. The appellate review
body ruled that Mileikowsky’s alleged discovery violations (failure to provide records
timely) would allow the Hearing Committee to make adverse findings of fact against

9
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Mileikowsky and would allow the Hearing Committee to prohibit Mileikowsky from
offering evidence at the hearing. See Slip Opinion p.6

In the meantime, while Mileikowsky’s reappointment application was under
consideration, the Hospital summarily suspended his clinical staff privileges on November
16,2000 without any good cause or even telling Mileikowsky why. Mileikowsky requested
a hearing on his summary suspension (Slip Opinion, p.7) and the Hospital, in response,
provided a combined hearing - to restart the first hearing (following reversal by Hospital’s
appellate review body on April 26,2001,see Slip Opinion, p.6) and to consider the
summary suspension. Thus, one Hearing Committee would review both matters - (1) the
denial of the reappointment application, which resulted in the written decision reversed by
the appellate review body, and (2) the summary suspension. Mileikowsky had objected to
combining the two hearings because the summary suspension was the more critical one and
the one that resulted in the immediate termination of his staff privileges. The summary
suspension was and still is devastating to his medical practice and livelihood,
The Court of Appeal failed to mention the overriding importance of peer review and
the severe, adverse consequences which flow to a physician who has the unfortunate
experience of being subjected to discipline by his peers or the Hospital’s administrators in
this case. At the Hearing Committee hearing of September 24,2001 Mileikowsky asked
Gerald Clute, the Chief Operating Officer, whether he understood the significance and
consequences of the termination of staff privileges. Dr. Mileikowsky asked the following
question:
“Did it ever appear to you as a drastic and extreme
10
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gesture or action to terminate the privileges of any
physician?”
Clute answered, “Oh, yes.”
Clue went on to acknowledge that he understood that the termination of staff
privileges would be reported to the Medical Board by virtue of Business & Professions
’
Code Section 805. Ciute ais0 acicncwiedgeci that wirnin
‘ 1 1

e n

3u

1

Ll--

oays LIK

1

_ _ - _:s-1
- ...,..

11

I I U ~ ~ I L LWUUIU
U

..---A

lcpull

the fact of staff privileges termination to the National Data Bank. See Transcript of
September 24,2001, pp. 825-826.
Clute acknowledged that if any physician applied for staff privileges at a hospital

,.eL
where he was the Chief Operating Officer with such a record,

a summary suspension of

acknowledged that the chances of a physician practicing medicine anywhere in the civilized
world were not favorable if a physician had his staff privileges terminated for imminent
danger. See pp. 828-829 of the transcript of September 24,2001. (The passages above
regarding the importance of clinical staff privileges and peer review were included in the
Petition for Rehearing filed with the Court of Appeal. See pp.3-4 of the Petition for
Rehearing)
Mileikowsky’s requests to bifurcate the two matters and have the summary
suspension issue heard first was rejected by Tenet’s attorney’s and Dan Willick, who was
retained by the Hospital to act as the hearing officer. See Slip Opinion, pp.,8-9.
Mileikowsky was prevented by the Business and Professions Code and the By-laws from
having an attorney represent him. Thus, as a non lawyer, Mileikowsky was compelled to
11
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deal with complicated legal and factual issues without a lawyer. See Slip Opinion, pp.8-23.

For this second hearing, where Dan Willick, the attorney hired by Mileikowsky’s
adversary, the Hospital, was to act as the hearing officer. A new Hearing Committee was to
be selected. One of the members of the second Hearing Committee was Dr. Lany Pleet,
whose background was described by Mileikowsky in his Opening Brief filed with the Court
of Appeal, which description was supported by appropriate references to the record. See
Opening Brief, p.9. The Slip Opinion omitted any mention of Dr. Pleet by name or
background, which Mileikowsky repeated in his Petition for Rehearing to enable him to
present Dr. Pleet’s background in this Petition for Review in conformity with Rule 28(b)2).
Dr. Larry Pleet was selected to be on the Hearing Committee after having been
subjected to extensive voire dire conducted on January 30,2001. According to the January
30,2001 transcript, Dr. Pleet had been on the Hospital’s staff since 1965. He received his
medical degree from UCLA in 1960 , and is Board certified in otolaryngology. He did not
know Mileikowsky prior to the hearing, but did know the “prosecutor,” Dr. Richard
Wulfsberg, for 25 years. Doctors Pleet and Wulfsberg referred patients to each other (see
transcript, pp. 63-64), Opening Brief, p. 9; Petition for Rehearing, pp. 8-9).
Dr. Pleet was on the Hearing Committee and, being present at the hearings, was in a
position to observe the conduct of the participants and hearing officer Dan Willick, the
attorney hired by the Hospital. During the hearing Willick made certain rulings with which
Mileikowsky disagreed. Mileikowsky, deprived of the right to have an attorney, was
compelled to respond to Willick’s rulings on his own.
The Court of Appeal described the acrimonious relationship between Mileikowsky
12
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and attorney Dan Willick at pages 9 through 19 of its Slip Opinion. The alleged disruptive
conduct of Mileikowsky and Willick took place in the presence of the Hearing Committee.
It should be emphasized here that since November 16,2000, Mileikowsky did not have staff
privileges at the Hospital. The summary suspension was in place. Thus, Mileikowsky was
not benefitting from any delay occasioned by the verbal sparring between Mileikowsky and
attorney Willick. Fearing Willick might mischaracterize the on-going activity, Mileikowsky
requested that he be permitted to have a videotape technician video tape the proceedings
(Slip Opinion, p.20), which was denied.

On March 1, 2002, hearing officer Dan Willick asked the parties to submit a written
brief on the issue of whether Mileikowsky had abandoned his defense (Slip Opinion, p.20).
Mileikowsky, a non lawyer, prepared a brief and sent copies on March 15, 2002 to “the
prosecutor” (Dr. Wulfsberg), the hearing officer (Dan Willick) and to all members of the
Hearing Committee (Slip Opinion, p.20).
On March 1, 2002, Willick also sent an inflammatory memorandum to the Hearing
Committee accusing Dr. Mileikowsky of refusing to abide by his “rulings” without
specifying what they were. (See Appendix D). On March 15,2002, Mileikowsky, with his

two physician assistants, sent a response memorandum with his brief to Willick, the Hearing
Committee and Wulfsberg (Appendix E).
To even suggest that Dr. Mileikowsky had any sort of an “ex parte” communication
by providing

parties his brief and responsive memorandum defies the law of gravity.

At this point the Court of Appeal described what happened:
“On March 19,2002, a member of the Hearing
13
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Committee reportedly called the Hospital and said
'[the hearing officer's] request to deny
[Dr.Mileikowsky] from questioning witnesses is
outrageous, absolutely outrageous, to change in
the middle of the . . . procedure . . . is an
outrageous thing to do'. . ," (Slip Opinion, pp.2021)
The description of Dr. Larry Pleet's phone message by the Court of Appeal is not

forth at pages 8-9 of his Opening Brief filed with the Court of Appeal. The Brief made an
appropriate reference to the record.

On March 19,2002, Tenet's attorneys, Christensen and Auer, sent a letter to hearing
officer Willick, (also a Tenet attorney) requesting that Willick terminate the hearing. (See

11,'') The letter quotes a recorded message by one of the members of the MHC Committee,
Dr. Larry Pleet. The message was quoted in the letter as follows:
"Debbie, this is Dr. Pleet calling. My opinion is
Mr. Willick's request to deny Gil [Petitioner] from
questioning witnesses is outrageous, absolutely
outrageous, to change in the middle of the rulings
in the procedure and the legal things behind it, I
think it is an outrageous thing to do to him. Based
on this brief and the information in it, if Mr.
Willick has made these requirements, he is out to
lunch and should be replaced (CT 242, lines 1920; CT 243, lines 1-4)."
In his Petition for Rehearing filed with the Court of Appeal Mileikowsky complained
about the court's abbreviated reference to an anonymous Hearing Committee member's
message and repeated what he stated in his Opening Brief. See Petition for Rehearing , pp.
8-9.
14
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This Court can consider the facts omitted from the Court of Appeal’s decision
because Mileikowsky did give the Court of Appeal the opportunity to provide the missing
information. See Rule 28(c)(2). Mileikowsky believes the omissions by the Court of
Appeal were significant because Dr. Pleet was a long time friend of the prosecutor, Dr.
Wulfsberg (a fact not disclosed by the Court of Appeal’s opinion although called to the
Court of Appeal’s attention in the Petition for Rehearing) and because Dr. Pleet suggested
the possibility that Willick ‘‘. , . should be replaced.

. . .” (See Mileikowsky’s Opening

Brief, p.8, and his Petition for Rehearing, pp. 8-9). Even Tenet acknowledged the complete
quote of Dr. Pleet at page 18 of its Respondent‘s Brief. The Hospital was not supposed to
be represented by attorneys since Mileikowsky was not allowed to have an attorney,
although he desperately needed one to deal with Willick. Mileikowsky is attaching to this
Petition pursuant to Rule 28.l(e) a copy of the letter, which was part of the Administrative
Record (and therefore a trial court exhibit) lodged with the trial court. It is Appendix F to
this Petition. Tenet’s attorneys (on their law firm stationary), in effect, requested Willick to
terminate the hearing.
In response to the letter from Tenet’s attorneys to Willick, Willick, without
submitting the question of whether to terminate the hearing to the Hearing Committee,
terminated it by a ruling of March 30,2000 (Slip Opinion, p.21). Among other things,
Willick contended Mileikowsky disrupted the proceedings by “.

. . yelling. . . .” (Slip

Opinion, p.22). Willick did not, contrary to the initial hearing officer, Lowell Brown,
submit the termination order to the Hearing Committee for its approval.

15
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One of the reasons given for terminating the hearing was that Mileikowsky violated
a ruling that Willick had made “.

. , to protect Dr. Mileikowsky from prejudice and

confusion[.]” (Slip Opinion, p.22). With friends like this who needs enemies?
Willick referred to alleged discovery violations (Slip Opinion, p.22). Apparently, he
“forgot” what the first appellate review body did when it reversed the first Hearing
Committee’s decision - it ruled that discovery violations would justify the exclusion of
evidence or the making of adverse findings (See Slip Opinion, ~ . 6 ) This
~ . is consistent with
Article VIII, Section 4D of the By Laws, which does not authorize terminating the hearing
for discovery violations, but rather, as the first appellate review body noted, authorizes
exclusion and admission sanctions (See generally Opening Brief, pp.42-43).
More important, the By-laws specifically deal with a physician who disrupts the
hearing. As Mileikowsky set out at page 45 of his Opening Brief, Article 111, Section 4 (L)
of the By-laws authorizes exclusion from the hearing. The section provides as follows:

L. Exclusion: No person shall disrupt any hearing.
Any person in attendance who disrupts a hearing
after being warned by the Hearing Officer to cease
such disruption on penalty of exclusion, shall at
the discretion of the Hearing Officer, leave the
hearing. If such excluded person is the affected
practitioner or a witness, s h e shall have the right
to submit to the Hearing Committee, not later than
ten days after such exclusion, a written affidavit of
hisher testimony or other evidence, with copies
thereof to the other party.” (See Opening Brief, p.
The first appellate review body ruled that discovery violations do not
constitute a waiver of the right to a hearing. The members of the first appellate review
body included two physicians . There were no physicians on the second appellate
review body .
4
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45)
The Court of Appeal omitted all mention of this key provision of the By-laws
because it totally undermines the theory of its Opinion. Mileikowsky called this significant
omission to the attention of the Court of Appeal at page 11 of his Petition for Rehearing.
Therefore, this Court may consider it. See Rule 28(c)(2).
As the Court of Appeal’s decision discioses, -Miieikowsi<y appeaied the hearing
officer’s decision to another three person appellate review body, which affirmed the hearing
officer’s decision (Slip Opinion, p.23). As Mileikowsky noted at page 16 of his Opening
Brief filed with the Court of Appeal, it was not clear whether under the By-laws there was
an administrative appeal since the By-laws contemplated an appeal from a written report to

By-laws. Mileikowsky appealed only to avoid any contention that he failed to exhaust
administrative remedies by not appealing. Since there is no dispute that Mileikowsky did
exhaust available administrative remedies nothing further need be said on the subject5.
After losing before the Appellate Review Body, Mileikowsky sought administrative
mandamus in the Superior Court. The Court of Appeal discussed the administrative
mandamus proceeding before the Superior Court at pp. 24-26 of its Slip Opinion but
conveniently omitted a favorable reference by the Superior Court to Mileikowsky on the

The fact is that appellate jurisdiction by the Appellate Review Body can
only to be based on the review of a written decision by the Hearing Committee.
Mileikowsky suggests that this is a further ground for disputing the authority of the
hearing officer to make the decision himself. There really is no provision in the By-laws
for appellate review of a decision by the hearing officer as opposed to the Hearing
Committee itself. Absent such report, there can be no “presumption of correctness” of
the appellate process in this case.
5
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issue of whether Mileikowsky had physically assaulted anyone.
Mileikowsky pointed out at p.18 of his Opening Brief that the Superior Court stated
there was no evidence that Mileikowsky physically assaulted no one. Mileikowsky referred
to the Clerk’s Transcript, p. 401, lines 17-21. At p. 25 of the Slip Opinion the Court of
Appeal quoted the Superior Court’s characterization of the record as revealing Mileikowsky
having shouted at people and having disrupted the hearings by his disorderly conduct and
refusal to obey orders of the hearing officer concerning the filing of briefs. In his Petition
for Rehearing at p. 12 Mileikowsky called to the attention of the Court of Appeal its
omission of the favorable comment by the Superior Court, that there was no evidence that
Mileikowsky physically assaulted anyone.
The Court of Appeal suggested that Mileikowsky was physically combative but
ignored the trial court’s statement that after reviewing the record there was no evidence that
Mileikowsky physically assaulted anyone. The trial court stated, “No, I don’t think there’s
any evidence of that.” (CT 401, lines 17-21). See page 18 of Appellant’s Opening Brief
and page 12 of his Petition for Rehearing. The Court of Appeal selectively quoted from
the trial court’s comments but ignored the favorable part regarding the lack of any evidence
regarding physical activity on the part of Mileikowsky.
The Superior Court denied the Petition for Writ of Administrative Mandamus and
the Court of Appeal affirmed that ruling on April 18,2005 in its published decision.
IV

ARGUMENT

If there ever was an issue that this Supreme Court should resolve it is the issue of the
authority of hearing officers to control the outcome of the peer review process at hospitals
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in California. This case has drawn a number of amicus briefs because the issue is so critical
to the practice of medicine in California. The issue in this case also is inextricably
intertwined with the fairness of administrative hearings in general. This Court has shown a
great interest in assuring the citizens of the State of California that administrative tribunals
are fair. With the exception of this case the Courts of Appeal have also followed the lead of
this Court to make sure that hearings are fair.
After this Court decided Haas v. County of San Bernardino, 27 Cal.4th 1017 (2002)
(holding that hearing officers appointed by counties and cities must not have an economic
conflict of interest), the Court of Appeal in Yaqub v. Salinas Vallev Memorial Heahlthcare
System, 122 Cal.App.4th 474 (2004) applied the ruling to hospital hearing officers. The
instant case involves peer review of physicians by physicians at hospitals. The central idea
of peer review is to have a physician evaluated by fellow physicians. Business &
Professions Code Section 890.05 states:
“It is the policy of this State that peer review be
performed by licentiates. . .”
I

Section 809.5(a) directs the governing body of hospitals to “. . . give great weight to
the actions of peer review bodies.

. . .”

The provisions of the Business & Professions Code governing peer review were
designed to emphasize the importance of the physicians evaluating a fellow physician. The
Legislature did not want the process to be bogged down in legalistic and technical
procedures. For this reason physicians are not even allowed to have attorneys representing
them unless the hospital agrees, in which case both sides may have attorneys. In this
19
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particular case Dan Willick, an attorney selected and paid by the hospital, essentially took
over the proceedings and elevated himself to a higher stature than the members of the peer
review committee (Hearing Committee) let alone an administrative law judge.
The Legislature has not seen fit to grant hearing officers such awesome authority.
There is no provision of any statute in the State of California that authorizes hearing
officers to terminate hearings to which physicians are entitled as a matter of statutory law
and constitutional due process. Indeed, the By-laws promulgated by the hospital in
furtherance of the Business & Professions Code do not contain any provision authorizing
the hearing officer to terminate any hearing or to exercise any dispositive power let alone
vote. Obviously acknowledging the absence of direct statutory authority or even any
authority in the By-laws, the Court of Appeal infers such implied authority. However,
there is no necessity to infer such authority that does not exist because the By-laws do cover
the unusual situation where a physician might disrupt the proceeding. In such a
circumstance the By-laws specifically authorize the hearing officer to exclude the physician
from the hearing and for the hearing to continue in his absence. Thus, there is no need to
imply power or authority that is not necessary. It is especially dangerous when we know that
many hearing officers are simply attorneys, not physicians, hired by hospitals and have
significant economic conflicts of interest, some of which may not be disclosed.
In the instant case the Court of Appeal stated at p. 37 that the hearing officer should
not submit the decision to terminate the proceeding to the Hearing Committee because the
Hearing Committee, comprised of doctors, does not have the time to get involved in
procedural matters. By mischaracterizing the termination of the hearing as a mere
20
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procedural matter, the Court of Appeal ignores the reality of the situation - the decision to
terminate a proceeding without addressing the merits, is not procedural. It goes to the very
heart of the case. If the hearing is terminated that ends the matter and the physician loses
the ability ever to be judged on the merits. The Court of Appeal apparently forgot at p.37
what it mentioned at p.5 of its Slip Opinion, that with respect to the first hearing conducted
by hearing officer Lowell Brown, the hearing officer did submit the ultimate decision to the
Hearing Committee. It was the Hearing Committee, not hearing officer Lowell Brown, that
terminated the first hearing.
At p. 37 of its Opinion the Court of Appeal states that submitting the matter to the
Hearing Committee “is simply unworkable.

. , ,”

Well, it worked perfectly with respect to

the first hearing.
It is especially appropriate that the Hearing Committee itself make the final decision
because the Business & Professions Code and the By-laws commit the final decision to the
Hearing Committee, not to the hearing officer. In this particular case the major point by the
hearing officer was that Mileikowsky was disrupting the proceedings. However, that is a
matter which is within the purview of the Hearing Committee because the physicians are
present at the hearing and are able to observe the conduct directly. Here, for example, Dr.
Larry Pleet, who observed the proceedings, felt that if anyone should be excluded it should
be the hearing officer, Dan Willick. If Mileikowsky was so disruptive why would Dr.
Larry Pleet, who knew the prosecutor, Dr. Wulfsberg for 25 years and who referred patients
to Dr. Wulfsberg, side with Mileikowsky over Willick. Unless there is a video tape and/or
an audio tape of the proceedings appellate tribunals are really unable to get an accurate
21
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picture of what really is happening, The hearing officer can make self serving statements
that the physician is disrupting the proceedings but unless there is a video tape or, at a
minimum, an audio tape, one does not know for sure who is disrupting whom. On the
value of having a video tape of an administrative hearing see Lacy Street Hospitality
Services v. City of Los Anpeles, 125Cal.App.4th 526 (2004). Mileikowsky did request a
videographer, but his request was denied.
In criminal cases, no matter how disruptive the defendant might be, the case is not
terminated. Rather, the unruly defendant can be removed and the trial can proceed in his
absence, As stated the By-laws themselves in this case contemplate the possibility that a
disruptive physician might be removed. However, the By-laws do not contemplate the
termination of the hearing. Even if the hearing could be terminated, the termination decision
must be made by the Hearing Committee itself and not by the hearing officer. Here it is
undisputed that the hearing officer was hired and paid for by the hospital, the same hospital
that was essentially functioning as the adversary against Mileikowsky, who had agreed to
testify against Tenet in a medical malpractice case, hence Tenet’s vicious retaliation.
The Legislature has provided for peer review because of its importance, yet the
decision below, if allowed to stand, undermines the legislative scheme that emphasizes the
importance of peer review. The termination of clinical privileges disrupts the physician’s
relationship with his patients, and jeopardizes his ability to deliver continuous medical care,
thus placing patient’s health in danger. It also destroys the physician’s livelihood.
This Court has not spoken in quite a while on the subject of peer review. This is an
excellent case for this Court to take because of the issues presented. It is a matter of
22
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statewide importance. This Court should take the case and set forth some standards for how
peer review is to be conducted.
It is incredible that the Court of Appeal had to reach to a 20 year’s old
administrative decision involving the Armed Services Board of Contract Appeals to try to
find some authority for the termination of a hearing by an administrative law judge. See
Slip Opinion, p. 36, citing Metodure COT. v. United States, (1984) 6 C1.Ct. 61. It must be
kept in mind that a hearing officer selected to preside over a Hearing Committee at a
hospital is not the functional equivalent of an administrative law judge. The hearing
officer must stand aside and let the licentiates review the conduct of the physician whose
staff privileges are being examined. The opinion below elevates the hearing officer to a
stature above that of the Hearing Committee and above an administrative law judge.
Essentially it stands the process on its own head. The Hearing Committee physicians
become an appendage to the hearing officer.
In conclusion, this case presents two related issues: can a hearing be terminated at all
by anyone even if the physician is disruptive, and if the hearing can be terminated, who
should make the ultimate decision, the Hearing Committee or the hearing officer?6

The issue of whether a hospital may summarily suspend clinical staff
privileges absent evidence of any imminent danger should also be decided by some
appellate court, preferably this Court, although Mileikowsky acknowledges the Court of
Appeal has twice avoided resolving this matter. The refusal of Willick to bifurcate the
hearing was the major area of disagreement. Without an attorney to represent him,
Mileikowsky valiantly tried to persuade Willick to bifurcate the hearing. Mileikowsky
aggressively (but non violently) objected because he did not want to be deemed to have
waived the issue. Had Mileikowsky been represented by an attorney he would have
avoided the legal confrontation with Willick, whose unacceptable rulings were aimed at
provoking him into making some inflammatory but understandable comments. The
6
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Mileikowsky respectfully urges this Court to take the case and rule that it must be the
Hearing Committee because they are comprised of physicians, whereas the hearing officer
is simply an attorney financially dependent on the Hospital. Under these circumstances the
conflict of interest is potentially overwhelming. Indeed, that is precisely what occurred in
this case: Hospital attorneys Christensen & Auer requested that Hospital attorney Willick,
whom the Hospital selected, terminate the proceeding because it was feared Mileikowsky
was winning, and Willick, hired by the Hospital, granted the request of Christensen & Auer.
There has been a danger all along in administrative proceedings that the lawyers are
taking over and manipulating the system. Indeed, that is what occurred in the case of
Nightlife Partners v. City of Beverly Hills, 108 Cal.App. 4‘h 8 1 (2003), where the attorney
(“the prosecutor”) controlled the hearing examiner. The Court of Appeal condemned an
administrative proceeding where the attorney with a conflict of interest controlled the
proceedings even though nominally there was a hearing officer. The Court of Appeal in
Yaaub v. SaIinas Valley Memorial Healthcare System, supra, cited the Nightlife Partners v.

Citv of Beverly Hills case with approval. That case is very similar to what occurred here in
that the attorneys for the Hospital, Christensen & Auer, essentially took over the proceeding
and exercised influence over Dan Willick, another attorney hired by the Hospital. Here, the
record overwhelmingly demonstrates that such an incestuous relationship existed between
the hearing officer and Tenet’s attorneys. See Appendix C and F. It is noteworthy that

hospital, by depriving Mileikowsky of his right to a hearing succeeded in terminating the
hearing without allowing the Hearing Committee to make any decision. Indeed, Willick
did not even allow the Hearing Committee to decide the termination issue because he
knew this Hearing Committee would not approve it in light of Dr. Pleet’s comments.
24
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while neither side was supposed to have an attorney the Hospital ended up utilizing its
multiple attorneys to get the proceeding terminated, Christensen & Auer should not have
been permitted to submit a letter to Willick requesting the termination of the hearing since
Mileikowsky was not permitted to submit a lawyer’s letter in opposition.
Review should be granted to give this Honorable Court the opportunity to discuss
and resolve these important statewide issues, otherwise the decision of the Court of Appeal
below will encourage hospitals to continue to hire attorneys in order to control the outcome
of the proceedings. If there ever was a case that presented these issues clearly, this is such
a case.
Physicians are subjected to disciplinary proceedings when they are outspoken with
respect to their advocacy of health care. Many physicians are attacked for having the nerve
to testify against hospitals. When a hospital wants to remove a physician who is simply
outspoken in his criticism of the hospital and who advocates quality of health care for
patients, the hospital relies upon the disruptive physician “technique.” This is being seen
more and more in the medical world because medical complications are significant source
of income for hospitals. See front page story reported by USA Today on May 18,2005.
‘ERRORS STILL TAKING LIVES
Hospitals Are Urged To Take Action”
The article quotes the May 18,2005 Journal of the American Medical Association
and Co- author Lucian Leape of Harvard’s School of Public Health, who said, “We have to

turn the heat up on the hospitals” . . . [as], “there’s no economic incentive for hospitals to
reduce errors because they make more money by treating the resulting problems. . . .
25
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The above confirms Mileikowsky’s observations in the “Rape Of The Medical Peer
Review Process by Tenet Healthsystem” dated March 2 1,2002 - Exhibit No. 171 in
Mileikowsky’s correspondence Index Vol. I11 demonstrating how hospitals’ administrators
put their dollar signs ahead of their patients’ vital signs.
In Sahlolbei v. Providence Health Care, 112 Cal.App. 4‘h 1137 (2003)’ the hospital tried
to remove the physician contending that he was disruptive. His termination for being
“disruptive” was reversed by a preliminary injunction due to a lack of prior administrative
hearing. In Clark v. Columbia/HCA, 25 P.3d 215 (Nev. 2001)’ a hospital which terminated
a physicians privileges for “being disruptive” was held not to be immune from liability as
management’s motive were to be retaliatory for his reporting the facility to various
agencies. See section headed “Facts” in the published opinion of Clark v. Columbia /HCA,
supra.
Because of the danger that a hospital will pursue a physician and terminate his
privileges for reasons unrelated to his ability to practice medicine it is extremely important
that the peer review process be fair and not controlled by hospital administrators and their
attorneys. The Hospital was not supposed to be represented by attorneys since Mileikowsky
was not allowed to have an attorney, although he desperately needed one to deal with
Willick.
V

CONCLUSION
For the foregoing reasons, Plaintiff and Appellant Gil N. Mileikowsky, M.D.

respectfully asks this Honorable Court to grant review to consider these important statewide
/I/
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and nation wide issues.
Respectfully submitted,
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Appellant Gil Mileikowsky, M.D., held staff privileges with respondent
Encino-Tarzana Regional Medical Center (the Hospital) until it terminated those
privileges.’ More precisely, the Hospital determined not to reappoint
Dr. Mileikowsky to staff in January 2000, a decision that permitted
Dr. Mileikowsky to continue working there while a hearing on the denial took
place. Then, in November 2000, the Hospital summarily suspended his staff
privileges which immediately cut off his use of its facilities.
California law (Bus. & Prof. Code, 5 805 et seq.) codifies a physician’s right
to seek peer review of adverse decisions concerning staff membership. In an effort
to implement the statutory provisions, the Hospital promulgated Medical Staff
Bylaws (Bylaws) which contain, among other thing, a description of its hearing
and appellate review procedures, referred to as a “Fair Hearing Plan.’’ In
accordance with the Bylaws, a hearing was convened before a panel of peers (the
Hearing Committeez) to review the Hospital’s dual actions. The hearing went on

Respondent Tenet Healthsystem is, as we understand it, the Hospital’s parent
company. The two are jointly referred to herein as respondents.
Dr. Mileikowsky refers to this body as the Medical Hearing Committee or MHC.
Respondents prefer the term Judicial Review Committee or JRC. We use the term found
in the Bylaws.

2

for many sessions, but did not culminate in a finding on the substantive charges.
Instead, the hearing officer terminated the proceedings based on
Dr. Mileikowsky’s having committed a number of alleged procedural
transgressions, including violation of orders and disruption of hearing sessions.
His decision was upheld after an administrative appeal.
Dr. Mileikowsky filed a petition for writ of mandate contending that the
hearing officer did not have the authority to suspend the hearing. He sought a new
or further hearing. The trial court denied the writ. He appeals from the denial,
supported by amicus curie briefs from the Association of American Physicians &
Surgeons, Inc. (Association), Union of American Physicians and Dentists (Union),
and Consumer Attorneys of California (Consumer Attorneys). We affirm.
FACTUAL AND PROCEDURAL BACKGROUND

A. Denial of Dr. Mileikowsky ’s Reappointment Application
Certain background facts are not in dispute. Dr. Mileikowsky’s staff
privileges at the Hospital commenced in 1986. In 1998, privileges were revoked
on the ground that he had not timely submitted an application for reappointment,
and had therefore voluntarily resigned. Dr. Mileikowsky, insisting that his failure
to reapply was inadvertent, filed a petition for writ of mandate in a related lawsuit

(Mileikowsky v. Tenet, Super. Ct. L.A. County, 1999, No. BS056525) seeking to
set aside the determination that he had resigned.3 The trial court granted a
temporary restraining order and request for preliminary injunction in April 1999.
Dr. Mileikowsky later filed a second complaint (Mileikowsky v. Tenet
Healthsystem, Super. Ct. L.A. County, 2000, No. BC233 153) which ended up essentially
superseding the first complaint. That litigation culminated in the related appeal in
Mileikowsky v. Tenet HeaZthsystern (Apr. 4, 2005, B159733) -Cal.App.4th -, from
an order imposing sanctions on Dr. Mileikowsky, including both monetary sanctions and
an order striking the complaint, for repeated rehsals to provide discovery.
3

3

Following that, the Hospital reversed course and acted on Dr. Mileikowsky’s
application for reappointment on January 1 l,2000--by recommending that it be
denied.4 The stated grounds were that Dr. Mileikowsky engaged in “dangerous,
disruptive, threatening, abusive and unprofessional conduct in relation to
[Hospital] personnel, Medical Staff officers, and patients.”S
Dr. Mileikowsky challenged the decision, seeking a hearing as provided in
the Bylaws. Under the Bylaws, practitioners impacted by an ”adverse
recommendation or action,” including “denial of reappointment” or “suspension of

staff membership,” are permitted to request a hearing before a “hearing
committee” and to appeal any adverse decisions to an “appellate review body.”
(Bylaws, art. VIII, $ 2.A.2, 2.A.3, 2.C, and 2.D.)

4

To be precise, the action was undertaken by the Hospital‘s Medical Executive
Committee (MEC), but since the actions of the MEC are, for all relevant purposes herein,
the actions of the Hospital, we do not distinguish between the two.

Details were provided in a June 2000 letter setting Hearing Committee review of
the decision, which set forth 43 specific charges against Dr. Mileikowsky, including that
he “disrupted a planned childbirth class” in 1989 by “refusing to vacate the doctors[’]
dining area”; copied records in violation of established poIicy in 1989, 199 I , and 1993;
ordered a nurse to modify a medication order written by another physician in 1990; failed
to visit a patient for two days in 1990; negligently lacerated a patient’s cervix in 1991;
negligently perforated a patient’s colon in 199 1; sutured an episiotomy without
anesthesia in 1995; and failed to complete documentation of medical records. A number
of the charges had to do with lack of cooperation with attempts by the Hospital’s peer
committees to review his cases, including threatening to refuse to meet with one
committee in 1989; failing to attend a meeting in 1990; interfering with another
committee’s review of the perforation incident; bringing court reporters to committee
meetings; claiming that members were acting out of improper motives; failing to attend
meetings in 1996; failing to respond in writing to allegations of misbehavior; leaving a
1998 meeting after only a few minutes; and refusing to accept certified letters containing
notice of meetings.
5
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A hearing commenced, but in September 2000, the Hospital’s advocate filed
a motion contending that Dr. Mileikowsky had waived his hearing rights by failing
to produce documents regarding termination of his medical staff privileges at

Cedars-Sinai in 1998. The hearing officer submitted the issue to the Hearing
Committee which ruled that Dr. Mileikowsky had waived his right to a hearing.
This was appealed to the appellate review body appointed pursuant to article VIII,

section 6.D of the Bylaws.6
The appellate review body agreed that Dr. Mileikowsky violated article VIII,
section 3 .G of the Bylaws by deliberately delaying and refraining from producing
evidence.7 The appellate review body further agreed with the Hospital that article

VIII, section 10.C of the Bylaws “provides the basis for waiver of rights under the
Bylaws in a broad range of circumstances.”* The appellate review body did not,
however, uphold the ruling that the proceedings initiated by Dr. Mileikowsky
should be terminated. It concluded instead that Dr. Mileikowsky should be
Article VIII, section 6.D permits the chair of the Hospital’s governing board to
appoint an appellate review committee to review decisions of a hearing committee. In his
brief, Dr. Mileikowsky refers to this body as the “Appeal Body.” Respondents simply
call it “the Board.” Again, we prefer the term used in the Bylaws.
6

7

Article VIII, section 3.G gives both sides the right to inspect and copy
documentary information relevant to the charges against the physician. It further
provides that disputes regarding requests for access to documents shall be submitted to
the hearing officer “who may impose any safeguards deemed necessary in the interests
and [sic (probably should be ‘of )] fairness or for the protection of the peer review
process.”
8

Article VIII, section 1O.C provides: “If at any time after receipt of notice of an
adverse recommendation, action or result, a practitioner fails to make a required request
or appearance or otherwise fails to comply with this Fair Hearing Plan or to proceed with
the matter, s h e shall be deemed to have consented to such adverse recommendation,
action or result and to have voluntarily waived all rights to which he might otherwise
have been entitled under the medical staff bylaws then in effect or under this Fair Hearing
Plan with respect to the matter involved.”
5

disallowed from entering into evidence matters regarding his termination of
medical staff and clinical privileges at Cedars-Sinai or any other matter related to
documents that had not been produced by him on a timely basis. In addition, the
Hearing Committee would be entitled to make adverse findings of fact against
Dr. Mileikowsky based on his failure to produce documents.
B. Summury Suspension

The appellate review body’s decision reinstating proceedings on the decision
to deny the reappointment application was issued on April 26,2001. In the
meantime, as we have seen, Dr. Mileikowsky’s medical staff privileges at the
Hospital were summarily suspended on November 16,2000. The Hospital’s letter
of that date to Dr. Mileikowsky confirming the “oral notice [of his suspension]

previously provided” stated that the suspension was based on the conclusion of the
president of the medical staff and the chief executive officer that “failure to
immediately suspend [Dr. Mileikowsky’s] clinical privileges may result in an
imminent danger to the health, safety, or well being of patients and/or others.”
Dr. Mileikowsky requested “as soon as possible . . . an explanation of the
factual bases of [the Hospital’s] conclusion that ‘. . . failure to immediately
suspend [Dr. Mileikowsky ’SI clinical privileges may result in an imminent danger
to the health, safety, or well being of patients and/or others.”’
A report dated November 28, 2000, described six incidents to support the
summary suspension. The first occurred in February 1999, when Dr. Mileikowsky
came to complain about the notice that his appointment had expired based on
failure to submit an application for reappointment, he became “very angry, loud
and aggressive” when a staff member refused to allow him to see his credential
file. He also “roughly grabbed [another staff member who refused his request] by
the lapel badge.” It was further alleged that he cursed at the staff members and
6

threatened to get them fired. The second stated basis for the suspension was a
December 1999 incident where Dr. Mileikowsky was informed, during
performance of a surgery, that his assistant did not have surgical privileges.
Dr. Mileikowsky allegedly backed the operating room manager against a wall
while screaming at her and jabbing his finger in her face. The third basis for the
suspension was an August 2000 incident in which Dr. Mileikowsky took pictures
to support his request for a new TRO in the related lawsuit. His actions

purportedly caused one female medical staff obstetrician to be “startled, frightened
and upset.” The fourth incident occurred in October 2000, when Dr. Mileikowsky
used a vacuum extractor during a delivery more than three times and applied
fimdal pressure during a difficult delivery. The fifth incident occurred on
November 5, 2000. Dr. Mileikowsky asked odd questions of the attending nurse
while performing a circumcision, and allegedly removed excessive skin. The sixth
incident occurred on November 10, 2000, when Dr. Mileikowsky brought his
“office manager” to view a delivery. The Hospital’s security was instructed to
prevent this person from observing the delivery, and Dr. Mileikowsky yelled at the
security guard “in a very hostile manner.”

To bolster the summary suspension, the report noted that the nurses union
had, on November 16, 2000, submitted a written complaint to the Hospital’s chief
executive officer complaining about Dr. Mileikowsky’s behavior, and that
Dr. Mileikowsky entered Hospital premises and attempted to utilize photocopying
equipment after being informed of his suspension.

C. Administrative Hearing
Dr. Mileikowsky requested a formal hearing to review the summary
suspension. In response, the Hospital expressed its intent to both set a hearing on
the summary suspension and restart the hearing on the denial of the request for
7

reappointment. The hearing was to be held before a single Hearing Committee
consisting of five members of the medical staff. Daniel Willick was appointed
hearing officer9 and Dr. Richard Wulfsberg was assigned to be the advocate for the

Hospital. Neither party would be represented by legal counsel, in accordance with
article VIII, section 4C of the Bylaws.10
The general charges were summarized as follows: “A. You have engaged in
a long and on-going pattern of dangerous and unacceptable mistreatment of
patients, staff and medical staff. [T[] B. You have engaged in a pattern of
unacceptable, aggressive verbal and physical assaults on hospital personnel.

[fo

C. You have provided dangerous and substandard care in violation of express
hospital rules.

[ID.
]You have engaged in a long and on going pattern of

interference and obstruction of the peer review process, without good cause,
regarding issues related to your medical management of patients’ [sic]and your
conduct.”
The Hospital listed 37 specific facts to support the general charges,
essentially a compilation of the facts set forth earlier to support the Hospital’s
decisions to deny reappointment and summarily suspend staff privileges, with
some of the older incidents omitted. The incidents began in 1990, and, as we have
seen, ranged from such matters as possible medical mistakes to failure to attend
meetings or cooperate with other physicians attempting to conduct peer review of

9

Both sides acceded to his appointment in that capacity.

Article VIII, section 4.C provides that “neither the petitioner, the executive
committee nor the governing board shall be represented, by legal council [sic],before the
Hearing Committee unless the Board, in its sole discretion, permits all sides to be
represented by legal counsel” and that the petitioner “shall be entitled to be accompanied
and represented at the hearing by a licensed practitioner who is not an attorney-at-law and
who preferably is a member of hospital’s medical staff.”
10

8

patient treatment. Charge number 27 specifically alleged that Dr. Mileikowsky
had been summarily suspended by Cedars-Sinai in January 1998.

1. Request for Dismissal of Charges/Bifurcation
Dr. Mileikowsky objected to the number of charges and the age of the
majority of the incidents described. He sought to have the older charges dismissed
by the hearing officer. He also sought to have the hearing bifurcated so that
matters pertaining to the summary suspension could be resolved first. At that time,
he took the position that “[slince the By-laws limit the [Hearing Committee’s] role
to fact finding, it necessarily follows that [the hearing officer] must rule on issues
of law, including motions to exclude evidence.”
The hearing officer ruled that he lacked authorization under either the
Bylaws or California law to dismiss charges. The hearing officer further ruled that
he lacked authority to stay the summary suspension and that “[blifurcation of these
proceedings would be inappropriate since the [Hospital] contends that all of the
charges against Dr. Mileikowsky are the basis for his summary suspension” and
“bihrcation would not lead to any quicker decision on the summary suspension
since the same evidence will be presented by the [Hospital] as the basis for both
the summary suspension and the recommendation to terminate privileges.” In the
hearing officer’s view, although the Hospital “initially based the summary
suspension on certain limited charges” it was not precluded from contending at the
hearing “that the summary suspension [was] justified by all of the allegations
against Dr. Mileikowsky.”
Dr. Mileikowsky repeatedly asked the hearing officer to reconsider his
decision on bifurcation and issue a swifter decision on the summary suspension.
When these efforts proved fruitless, he requested permission to address these
issues directly to the Hearing Committee. On August 28,2001, the hearing officer
9

expressly ruled: “Dr. Mileikowsky may not present his motion for bihrcation to
the [Hearing Committee]. Pursuant to the [Bylaws] [citation], the Hearing Officer
determines the order of procedure at the hearing and makes all rulings on matters
of procedure. . . . [The motion for bifurcation] which concerns procedure may not
be presented to the [Hearing Committee].

[q . . . While I recognize that

Dr. Mileikowsky disagrees with the procedures being followed at this hearing, he
does not have the authority to decide what those procedures will be.”
2. Hearing Oflcer ’s Discovery Rulings
In connection with the hearing, the Hospital requested that 20 categories of
documents be produced, including “[a]11 documents identifying any professional
medical, psychiatric, psychological, substance abuse or personnel counseling
services [he] received” going back to his medical internship and a 1984 fellowship
program, and documents reflecting his whereabouts on particular days from
January 23, 1991, to July 6,2000. In response to the parties’ motions, the hearing
officer ruled that some of the document requests were overbroad or violated
Dr. Mileikowsky ’s right to privacy, but otherwise ordered the requested documents
to be produced, acknowledging that certain documents might not exist due to the
passage of time.
With regard to charge 27, the Cedars-Sinai charge, the hearing officer
requested clarification concerning how the charges related to the Hospital’s actions
against Dr. Mileikowsky in 2000. By letter dated March 19, 200 1, the Hospital
supplied additional detail, alleging that Dr. Mileikowsky “failed to provide the
Credentials Committee with a suitable explanation for the Cedars-Sinai Medical
Center action, thereby interfering with the Credentials Committee’s ability to
process [his] reappointment application.’’ The letter narrowed the request to
production of the formal written decisions that upheld termination of
10

Dr. Mileikowsky’s staff privileges at Cedars-Sinai. On April 12, the hearing
officer ordered that those documents be produced.
In May 200 1, the Hospital reported that Dr. Mileikowsky had failed to

supply the requested Cedars-Sinai documents and asked that there be a finding that
“Dr. Mileikowsky ’s suspension and subsequent termination at [Cedars-Sinai]
occurred because Dr. Mileikowsky provided dangerous and substandard care
which caused a potential or imminent danger of harm to patients.”
In a ruling dated June 1 1, 200 1, the hearing officer ruled that “the [Hospital]
will be permitted to disclose to the Hearing Committee Dr. Mileikowsky’s
violation of my ruling that he produce the [Cedars-Sinai] Judicial Review
Committee decision and findings in the matter which led to his suspension and loss
of privileges and that he produce the written decision of the Governing Board of
[Cedars-Sinai] affirrning the decision of the Judicial Review Committee. The
Hearing Committee will be permitted to learn that Dr. Mileikowsky’s Medical
Staff privileges at [Cedars-Sinai] were suspended and terminated due to a medical
disciplinary cause or reason in November 1999 as a result of an accusation filed in
January, 1998.”
Dr. Mileikowsky protested, contending that Cedars-Sinai had not authorized
him to release documents and pointing out that he had signed a release permitting
Cedars-Sinai to release documents to the Hospital. The hearing officer did not
change his ruling.
3. Hearing OfJicer ’s Ruling Re Written Submissions on Peer Review

As we have seen, some of the charges against Dr. Mileikowsky involved
failure to cooperate in peer review with respect to his care of certain patients where
there was no allegation that the care itself was deficient. In a June 11, 200 1,
ruling, the hearing officer instructed the parties to submit a brief statement in
11

writing as to each allegation that Dr. Mileikowsky failed to cooperate in peer
review involving patient care where there was no charge that Dr. Mileikowsky
provided deficient patient care. These written submissions were to be submitted to

the Hearing Committee and there was not to be any other presentation of evidence
regarding underlying patient care in those cases.
In his August 24, 2001, letter, the hearing officer stated: “Dr. Mileikowsky
is in default on my June 1 1, 200 1 Ruling . . . which requires certain written
submissions about peer review and patient care . . . .” In an October 12,2001,
ruling, after noting that Dr. Mileikowsky had still not submitted any statements, the
hearing officer warned: “In the absence of any appropriate written submission
from Dr. Mileikowsky regarding patient care and peer review in compliance with

my June 1 1, 200 1 Ruling . . . , I will instruct the Hearing Committee that based
upon this they may find that the Medical Staffs initiation of peer review of
Dr. Mileikowsky’s patient care was reasonable and warranted as to those peer
review matters where the only charges against Dr. Mileikowsky are that he failed
to participate in, cooperate in, or obstructed peer review. [Fn. omitted.] I will
issue this instruction when evidence is first presented on such peer review.”
4. Hearing Officer ’s Rulings Re Lawsuit/Exhibits

The hearing officer issued rulings pertaining to exhibits in the period before
the evidentiary portion of the hearing began. On July 1 1,2001, he ruled that the
parties should not present documents filed in the lawsuits except for sworn
statements relevant to the matters at issue in the hearing and that Dr. Mileikowsky
was to submit an organized set of his proposed exhibits and an exhibit list 10 days
before the next hearing session. In an August 24, 2001, letter, the hearing officer
stated that Dr. Mileikowsky was “in default on my July 1 1, 200 1 Ruling

. . . regarding submission of his exhibit list and exhibits by August 6,2001 .” In a
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ruling dated August 28, the hearing officer stated: “Dr. Mileikowsky apparently is
choosing to ignore the requirement . . . that all documents expected to be
introduced at the hearing must be exchanged at least ten days prior to
commencement of the hearing. . . . This default precludes Dr. Mileikowsky from
presenting exhibits at the hearing unless and until he presents a request for relief
from his default along with an exhibit list and proposed exhibits submitted to the
Hearing Officer and the [Hospital].” In a letter dated October 1, the hearing officer
reiterated that “Dr. Mileikowsky’s continuing failure to seek to cure [defaults with
respect to exhibits] is extremely ill advised, and if not corrected quickly will easily
have the legal effect of resulting in his concession of the validity of major aspects
of the allegations against him.”
Dr. Mileikowsky expressed a wish to present as exhibits documents filed in
the lawsuit and transcripts of proceedings, primarily to illustrate that the Hospital
violated the preliminary injunction granted in case number BS056525. This was
the subject of numerous letters to the hearing officer in which he reiterated his
request and berated the hearing officer for denying it. In various letters on this
subject, Dr. Mileikowsky accused the hearing officer of “suffer[ing] from

. . . delusions”; “express[ing] [his] ignorance of the subject”; behaving
“irresponsibl[y]”; being “out of touch”; failing to “face reality”; and showing
“confusion,”
In a ruling dated March 14, 200 1, the hearing officer stated: “This hearing
will not be a forum for Dr. Mileikowsky to present proof of the claims which he is
asserting in his pending lawsuits against various members of the Medical Staff at
[the Hospital] , , . . Dr. Mileikowsky should not seek to inform the members of the
Hearing Committee of his pending lawsuits.” On July 11, the hearing officer
issued a further ruling that stated: “As explained in,my March 14,2001 Ruling
this hearing will not be a forum for Dr. Mileikowsky to litigate his pending
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lawsuits and he shall not seek to inform the Hearing Committee of the lawsuits.”
In a letter dated August 24, the hearing officer stated: “I will not change my
rulings excluding the submission of court filings from Dr. Mileikowsky’s lawsuits,
other than relevant sworn statements, as exhibits in this matter.”
In a September 13, 2001, ruling, the hearing officer reiterated that the parties
should not bring up the lawsuits at the hearing. That order described an attempt by
Dr. Mileikowsky to ask questions that implied there had been a violation of a court
order by the Hospital with respect to his encounter with a security guard in
November 2000. The hearing officer noted that Dr. Mileikowsky reacted
emotionally and yelled in reaction to the hearing officer’s ruling. The
September 13 ruling stated that a recess would be called whenever
Dr. Mileikowsky was “out of control” and that sanctions would be imposed if the
behavior re curred.

5. Hearing OfJicer’s Rulings Re Contact With the Hearing Committee

On several occasions during voir dire of potential Hearing Committee
members, the hearing officer stated that “[tlhe matters that go on within this
hearing room are confidential and should stay in the hearing room and not be
repeated outside the hearing room. The only things to be said outside the hearing
room are, if you’re on the hearing committee, the dates of the hearings and where
the locations are.”
On November 1,2001, the hearing officer issued a ruling in response to
Dr. Mileikowsky’s charges that Dr. Wulfsberg and others had improper contacts
with the Hearing Committee. Dr. Mileikowsky had stated: “The members of the
Hearing Committee are like a jury and it is well known that neither party is
supposed to have any ex parte communications with jury members.” The hearing
officer’s response was, among other things: “No evidence has been presented by
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Dr. Mileikowsky to show that there has been any violation of my admonitions to
the Hearing Committee and to the parties not to have communications with
members of the Hearing Committee regarding the substance of these proceedings
except in the hearing room” and “it is inevitable that each of the parties to the
proceedings . . . and their representatives are in contact with the members of the
Hearing Committee. As I have instructed the Hearing Committee, what is
important is that there is no communication with members of:the Hearing
Committee regarding the substance of these proceedings, except in the hearing
room.”

6. Dr. Mileikowsky ’s Conduct During Hearing Sessions
The hearing commenced in January 200 1. Sessions were generally
scheduled in the evening, from 6:30 p.m. until 1O:OO p.m. Voir dire of potential
panel members and other procedural matters consumed seven sessions--which
were spread out over many months--and actual substantive matters were not
addressed until August 16,2001, when opening statements were made. Over the
course of the next 16 sessions which took place between August and December
200 1, the Hospital called witnesses to test@ in support of the charges.
Dr. Mileikowsky arrived late at the session on August 28,2001, and
requested a continuance because his physician-assistant was in surgery. He
submitted a written motion to bifurcate and argued with the hearing officer about
whether he could present it to the Hearing Committee--issues that had already been
addressed by the hearing officer. He tried to bring up the related lawsuit. He
argued with the hearing officer about whether the hearing officer had the authority
to limit examination of witnesses. He argued with the hearing officer when the
hearing officer admonished him to ask questions rather than engage in a dialogue.
He argued with the hearing officer when the hearing officer questioned the
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relevance of a line of questioning. At one point, the hearing officer stated that
Dr. Mileikowsky seemed to be trying to “provoke something.”
At the August 29, 200 1, session, Dr. Mileikowsky argued with the hearing

officer when the hearing officer interrupted him for badgering a witness.
Dr. Mileikowsky attempted to question a witness about the lawsuit and preliminary
injunction and argued with the hearing officer when the hearing officer cut off the
line of questioning. He interrupted the questioning of a witness to demand
production of a patient chart, and referred to the hearing as “the Spanish
Inquisition.” Dr. Mileikowsky repeatedly criticized the hearing officer for
“interrupting” him and for taking the Hospital’s side when the hearing officer ruled
against him on objections. Similar comments were made at the August 30 session
and the September 4 and 5 sessions. At the September 4 session, the hearing
officer threatened to suspend questioning if Dr. Mileikowsky did not cease arguing
about a ruling. At the September 5 session, the hearing officer admonished
Dr. Mileikowsky for intimating that court orders had been violated and for
bringing up the litigation. Also on September 5 , the hearing officer reminded
Dr. Mileikowsky of the ruling concerning the lawsuits and warned him if he
persisted in trying to “perpetrate [the] fiction about there being a court order

. . . that prohibited people from escorting [him],” the hearing officer would “take
steps to precisely inform the [Hearing Committee] of what the true nature of the
law was.” At the very next session, on September 29,2001,11 however,
Dr. Mileikowsky attempted to bring up the litigation again.
At the October 22 session, the Hospital introduced a document that
purported to summarize the medical cases that triggered the attempted peer review
l1

Several hearing sessions scheduled for mid-September were cancelled due to the
attack on the World Trade Center on September 11,2001.
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process in 1998. The document had been prepared at the request of the hearing
officer since the underlying care of the patients involved was not raised in the
charges that led to the termination of staff privileges and was not directly at issue
in the hearing. Dr. Mileikowsky had been provided an opportunity to create a
document addressing why he believed these cases should not have triggered peer
review, but had not done so. Dr. Mileikowsky accused the hearing officer of being
out of touch with reality. The hearing officer warned Dr. Mileikowsky that he
could adjourn the hearing. After a lengthy discussion, the session was terminated
early because Dr. Wulfsberg’s continuity with the witness had been disrupted.
The October 23, October 29, and November 1,2001, sessions were
interrupted for argument concerning whether Dr. Mileikowsky could introduce
exhibits when he was in default of the Bylaws and the hearing officer’s order
concerning preparation of an exhibit list and providing copies of proposed exhibits
to the Hospital.
Dr. Mileikowsky again attempted to bring up the related litigation and
preliminary injunction at the November 5,200 1, session. At that point,
Dr. Wulfsberg asked for greater sanctions, such as excusing the witness or
stopping the hearing.
At the November 12,2001, session, there were several periods when
questioning was interrupted while Dr. Mileikowsky argued with the hearing officer
over rulings. At one point the hearing officer warned Dr. Mileikowsky to stop
“[olr [he] will excuse [Dr. Mileikowsky] from the hearing room.’’
The transcripts reflect that two sessions besides the October 22 sessions
were terminated early.12 The session on November 29,2001, was terminated by
Respondents’ brief indicates that “four hearing sessions” were “cut short and/or
cancelled” as the result of “Dr Mileikowsky’s disruptive behavior.” The brief goes on to
cite three sessions in addition to the two discussed above--the sessions on September 5 ,
12
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the hearing officer after Dr. Mileikowsky made some foundational objections and
complained that he had not received copies of documents being shown to the
witness and the panel. The session, which began at around 7:OO p.m., was
adjourned at 7:25 p.m.--over Dr. Mileikowsky’s objection--so that copies of
documents could be supplied to him.13 On November 30,2001, the hearing officer
issued a ruling noting there had been “repeated instances where Dr. Mileikowsky
has disrupted the hearing by yelling and refusing to comply with my rulings” and
warning he would “take appropriate action” if the disruptions did not cease. The
ruling also noted that Dr. Mileikowsky was often late to arrive and had caused
sessions to start late. The ruling further stated that the hearing officer was satisfied
that documents at issue on November 29 had been faxed to Dr. Mileikowsky.
The session on December 17,2001, which began at 6:37 p.m., was
adjourned early--at 8: 12 p.m.--when Dr. Mileikowsky argued with the hearing
officer over objections sustained during Dr. Mileikowsky’s cross-examination of a
witness testi@ing concerning the vacuum extraction. For example,
Dr. Mileikowsky asked the witness to find something objective on the chart that
would document any injury to the baby. The witness referred to “a

October 29, and December 3,200 1. The session on September 5 commenced at
6 5 6 p.m. and was ended at 9:42 p.m. by the hearing officer because he thought the
members of the Hearing Committee “need to get some sleep.” The October 29 session
commenced at 7:lO p.m. and ended at 9:45 p.m., which was, according to the hearing
officer “beyond the time I said we’d adjourn.” The session on December 3 commenced
at 7:06 p.m. and ended at 9:49 p.m. after the hearing officer indicated an intention to
“take a break to talk about other [matters].”
The Hospital subsequently submitted proof that Dr. Mileikowsky had timely
received a copy of the exhibits--a letter from the Hospital to the hearing officer enclosing
a copy of a facsimile transmission sheet dated November 19,2001, and an Airborne
Express document indicating that a package had been signed for by Dr. Mileikowsky’s
receptionist on November 20,200 1.
13
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cephalohematoma.” Dr. Mileikowsky interjected that that was not an objective
document. The hearing officer told him not to interrupt the witness and to ask a
question. A few minutes later the witness said that Dr. Mileikowsky would have to
“ask a pediatrician” whether a cephalohematoma could be distinguished from an
edema by the speed at which it resolved. Dr. Mileikowsky retorted: “The fact is
that you have the hutzpah [sic]to sit here and say that I caused injury . . . and you
don’t have the knowledge.” When the hearing officer told him he was out of order
and threatened to adjourn the hearing, Dr. Mileikowsky said that the whole hearing
was out of order and that the hearing officer was “ready to adjourn before we
started.” The hearing officer abruptly adjourned the hearing stating that
“Dr. Mileikowsky is refusing to abide by my ruling . . . regarding no argument.”

No further evidentiary sessions were held after that date.
7. Posthearing Rulings
On December 24,2001, the hearing officer asked the parties to submit briefs
regarding his authority to declare a default based on Dr. Mileikowsky’s actions in
the following areas: failure to produce documents; failure to prepare an exhibit list
and set of exhibits; failure to submit a written statement concerning the peer review
allegations; and repeated disruption of hearing sessions by violating orders
concerning questioning of witnesses and repeated references to the lawsuits he had
filed.
On January 3,2002, the hearing officer issued a written ruling stating that
Dr. Mileikowsky had “acted to disrupt the orderly conduct of [the] hearing on a
number of occasions” by refusing “to comply with [the hearing officer’s] Rulings
regarding the examination of witnesses and the introduction of evidence”;
engaging in “noisy yelling at hearing sessions” on September 5 , November 29, and
December 17,2001; and making statements containing “invective and personal
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attacks directed towards witnesses” and others. The hearing officer ruled that
further questioning of witnesses on Dr. Mileikowsky’s behalf be done by his
assistants or representatives, that the hearings be videotaped, and that a security
officer be present in the hearing room. He stated that “[tlhe hearing sessions shall
not reconvene until Dr. Mileikowsky responds in writing that he will comply with
my rulings regarding the conduct of this hearing, including specifically the rules
set,forth in this Ruling.”

A few days later, the hearing officer postponed a scheduled session because
Dr. Mileikowsky had sent him a letter indicating he would not abide by the ruling
concerning the examination of witnesses, and that he would like to have his own
videotape technician and security guard in the room.
On February 19,2002, the hearing officer reiterated in a written ruling that
“the ‘hearing sessions shall not reconvene until Dr. Mileikowsky responds in
writing that he will comply with my rulings regarding the conduct of this hearing,
including specifically the rules set forth in’ [the] January 3,2002 Ruling.”
On March 1,2002, the hearing officer asked the parties to submit a written
brief on the issue of whether Dr. Mileikowsky had abandoned his defense of the
matter by refbsing to state that he would comply with the rulings regarding future
proceedings or whether other procedures should be followed. Dr. Mileikowsky
prepared a brief, sending it not just to the hearing officer and Dr. Wulfsberg, but
also to the members of the Hearing Committee. The brief stated that the hearing
officer had ruled that questioning of witnesses on Dr. Mileikowsky’s behalf had to
be conducted by one of his representatives. An attached letter from his two
representatives stated that they did not feel qualified to provide the kind of
representation that the hearing officer’s ruling demanded.
On March 19,2002, a member of the Hearing Committee reportedly called
the Hospital and said “[the hearing officer’s] request to deny [Dr. Mileikowsky]
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from questioning witnesses is outrageous, absolutely outrageous, to change in the
middle of the

. . . procedure . . . is an outrageous thing to do.”

Attorneys

representing the Hospital sent a letter claiming that “The statements
in Dr. Mileikowsky’s

. . . contained

. . . brief are so inflammatory, false and misleading that there

is no way this [hearing] can be rehabilitated,” and asked the hearing officer to rule
that he had “failed to proceed

. . , in good faith and has therefore waived his rights

to hearing and an appellate review.”

8. Hearing Officer ’s Order Terminating Proceedings
On March 30,2002, the hearing officer issued a ruling formally terminating
the hearing sessions, stating that “[tlhe intentional acts of misconduct by

Dr. Mileikowsky have so prejudiced the hearing that it is impossible to complete it
consistent with the requirements of fair procedure and due process imposed by
California law” and that “Dr. Mileikowsky’s repeated acts of misconduct at this
hearing have created a situation where he has waived his right to the completion of
this hearing and thereby has failed to exhaust his administrative remedies.”
According to the ruling, the primary basis for the decision to terminate was
the letter Dr. Mileikowsky wrote to the members of the Hearing Committee, which
the hearing officer deemed “unauthorized” and “an obvious attempt to prejudice
their consideration of the matters before them.” The hearing officer referred to his
November 1, 200 1,ruling wherein it was reportedly stated that “the Hearing
Committee have no communication ‘regarding the substance of these proceedings,
except in the hearing room”’ and that “‘the parties not

. . . have communications

with members of [the] Hearing Committee regarding the substance of these
proceedings, except in the hearing room.”’ In addition, the hearing officer accused
Dr. Mileikowsky of misinforming the Hearing Committee in his letter by
indicating that no one would be able to question witnesses on Dr. Mileikowsky’s
I
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behalf. As evidence of prejudice from these actions, the hearing officer stated:
“At least one Hearing Committee member is reported to have been outraged by my
purported refusal to allow any representative of Dr. Mileikowsky to question
witnesses.”
The second basis was Dr. Mileikowsky’s conduct with respect to his related
lawsuit. The hearing officer stated: “Since I wished to have the Hearing
Committee use its own judgment without reference to inconclusive legal
proceedings, I ruled that the lawsuits should not be referenced in the Medical Staff
hearing” in order to “protect Dr. Mileikowsky from prejudice and confUsion[.]
[H]e violated my rulings by continuously making reference to his lawsuits in front
of the Hearing Committee and by misrepresenting the rulings in his lawsuits.”
The third basis was Dr. Mileikowsky’s violation of orders regarding
discovery in June and July 200 1. The ruling particularly referenced documents
related to the decision of Cedars-Sinai to terminate his medical staff privileges, and
calendars and appointment books that would have indicated Dr. Mileikowsky’s
whereabouts when he avoided appearing at peer review investigations.
The fourth basis was failure to produce copies of exhibits expected to be
introduced at the hearing 10 days before the commencement of the hearing in July

2001.
The fifth basis was Dr. Mileikowsky’s failure to submit any briefing
concerning the allegations that he failed to cooperate in peer review.
The sixth basis was Dr. Mileikowsky’s conduct in disrupting hearing
sessions by allegedly “yelling, . . . disobeying [the hearing officer’s] rulings
regarding the questioning of witnesses, and . . . misrepresenting whether he
received documents which [welre the subject of a particular hearing.” By way of
example, the hearing officer referenced the September 5, 2001, session, where
Dr. Mileikowsky “disrupted the proceedings because he disagreed with [the
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hearing officer’s] prohibition of his reference to his litigations in front of the
Hearing Committee” and the session on November 29, 200 1, where he “disrupted
[a session] by falsely contending that he had not received a

. . . letter . . . enclosing

exhibits.” The ruling further specifically described the December 17,2001,
session as one in which Dr. Mileikowsky engaged in “disorderly conduct and
disruption of hearings.”
The seventh basis was Dr. Mileikowsky’s use of language in written and oral
statements that “abuseEd] witnesses, the MEC’s representatives, hospital
administrators, and [the hearing officer] .” For example, at the December 17 , 200 1,
session, Dr. Mileikowsky called a witness “superficial and careless,” stated that
“‘[the witness didn’t] have the knowledge,”’ and had an “‘interest to see that
[Dr. Mileikowsky’s] practice goes down the tube.”’ In a letter to the hearing
officer, Dr. Mileikowsky accused an attorney for the MEC of “fabrications.” In
another letter, Dr. Mileikowsky said of the hearing officer that he “lie[s] by
omission” and “[s]uffer[s] from the same delusions as [the MEC attorney].”
Finally, the hearing officer pointed to Dr. Mileikowsky ’s “continuing
refusals to obey my rulings for the conduct of this hearing” evidenced at the
December 17,2001, session and in the letters that followed.

D. Administrative Appeal
The hearing officer’s decision to terminate was appealed to another threeperson appellate review body. The appellate review body affirmed, concluding
that Dr. Mileikowsky “repeatedly disrupted hearing sessions and used personal
invective and threatening language”; “repeatedly violated the Hearing Officer’s
order that he refrain fi-om referencing his two lawsuits brought against [the
Hospital’s] parent company and many Medical Staff physicians”; “refused to
comply with Discovery required by [Government Code] Section 809 and the
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[Bylaws]”; and “entered into unauthorized ex parte communications with the entire
Hearing [Committee] relating to the subject matter of the Hearing.”

E. Dr. Mileikowsky ’s Writ Petition
After exhausting his administrative remedies, Dr. Mileikowsky filed a
petition for writ of mandate in the superior court. In his first amended petition,l4
Dr. Mileikowsky alleged that after the related lawsuit was filed and a preliminary
injunction issued prohibiting the Hospital from preventing Dr. Mileikowsky from
exercising the privileges of an active status physician and surgeon or reporting to
others that he had voluntarily resigned, the Hospital “purported to process [his]
application in accordance with [its] By-Laws’’ but voted to deny it without hearing
or notice. Dr. Mileikowsky alleged that he appealed the decision, and an
administrative hearing commenced in October 2000. Then, in November, the
Hospital “blatantly violated once again the preliminary injunction [in case no.
B 1597331 by purporting to summarily suspend [Dr. Mileikowsky’s] privileges on
November 16, 2000.” The Hospital upheld the summary suspension “in violation
of the By-Laws, in violation of the preliminary injunction, and in violation of the
due process clauses of the federal and state [C]onstitutions.” Thereafter, the
Hospital “purported to provide [Dr. Mileikowsky] with a combined hearing
regarding his reappointment application and the summary denial of his staff
privileges with a new Hearing Officer and a new Hearing Committee.” That
hearing was “illegally suspended on March 30,2002 by [the hearing officer], who
failed to obtain the approval of the [Hearing] Committee.”

14

The original petition is not in our record.
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The petition sought a new administrative hearing, and also asked that the
hearing officer be appointed by the court or, alternatively, that the hearing be
conducted entirely by the court.

F. Triul Court’s Ruling
At the hearing on the petition, the trial court stated that the hearing officer’s
decision came to it with a “presumption of correctness’’ and that Dr. Mileikowsky
had not met his burden of showing that the decision was not supported by the
weight of the evidence. The court made particular reference to “one instance

. . . where the reporter who was reporting [the hearing] threw up her hands and
walked out because [Dr. Mileikowsky] kept interrupting, [and] she could not make
any kind of an intelligible transcript of what was going on” and another where
Dr. Mileikowsky “was shouting at people, [and] insisting on reading into the
record a . . . ruling [the court] had made that was not relevant to any point being
discussed at the time.’’
The court denied the writ petition on March 14, 2003. We quote from the
court’s order explaining its reasoning at length: “The administrative hearing was
terminated based upon findings that [Dr. Mileikowsky] had repeatedly disrupted
the hearings by disorderly conduct, defiance of the hearing officer’s rulings made
to control [Dr. Mileikowsky’s] conduct, violation of the hearing officer’s rulings
concerning the admissibility of evidence, refusal of [Dr. Mileikowsky] to provide
information requested from him relating to the charges against him despite orders
by the hearing officer to do so, and [Dr. Mileikowsky’s] repeated failure and
refusal to obey orders of the hearing officer concerning the filing of briefs.
“The administrative record contains substantial evidence to support the
administrative decision, and, under the circumstances, the court finds that the
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termination of the administrative hearing was not arbitrary or capricious, and was
not an abuse of discretion by the governing board.
“The administrative decision was the culmination of a long course of
disruptive conduct by [Dr. Mileikowsky] since his application for staff privileges
wasinitially denied on January 11,2000. The administrative hearings have
produced an administrative record that now fills ten cartons which, placed one on
top of another, constitute a stack of documents almost nine feet high.
[Dr. Mileikowsky] has been given more than an adequate opportunity to oppose
administratively respondent’s efforts to rid itself of his presence upon its medical
staff. He is entitled to no more.”
Judgment was entered on respondents’ behalf. Dr. Mileikowsky moved for
a new trial based on insufficient evidence to support the court’s decision. The
motion was denied. This appeal followed.

DISCUSSION
I
Standard of Review
The parties dispute the standard of review to be applied on appeal.
Dr. Mileikowsky contends that we should examine the issues raised de novo. The
Hospital insists that the rulings of the hearing officer and administrative review
body must be upheld as long as they are supported by substantial evidence. In
addition, the parties are in disagreement over whether the writ was properly taken
under Code of Civil Procedure section 1085 (traditional or ordinary mandamus) or
section 1094.5 (administrative mandamus).l5
As explained in Bunnett v. Regents of University of California ( 1 995) 35
Cal.App.4th 843, 848: “Statutes provide for two types of review by mandate: ordinary
mandate and administrative mandate. [Citation.] The nature of the administrative action
l5
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The parties’ confusion is understandable. There are two distinct issues
embedded in the seemingly simple question of whether to uphold the hearing
officer’s decision: (1) whether the hearing officer had the authority to suspend the
hearing as a sanction under the Hospital’s Bylaws andor the provisions of the
Business and Professions Code governing termination of physicians’ hospital staff
privileges; and ( 2 ) whether the administrative record supports the conclusion that
Dr. Mileikowsky ’s conduct justified terminating the proceeding. A different
standard of review applies to each issue.
The first essentially asks whether Dr. Mileikowsky was afforded the hearing
required by the Business and Professions Code and the Bylaws. Failure to provide
a hearing required by law or regulation is remedied by a petition for traditional
mandate, as this court stated in DeCuir v. County of Los Angeles (1998) 64
Cal.App.4th 75. There, the Civil Service Commission had refused to hold a
hearing and made a decision based on review of written materials. The claimant
contended he was excused from seeking review by way of ordinary mandate. We
disagreed: “The commission’s denial of a hearing is itself a reviewable
determination. That was the context in which [the claimant’s] claim was presented
and reviewed. The fact that [the claimant] did not prevail does not establish that a
petition for ordinary mandate will automatically fail. . . . [Mlandate is not only
available to. review the action of the commission where there is a hearing, but is the
appropriate procedure to test the commission’s denial of a hearing.” (Id. at p. 82.)
Moreover, determining whether hearing procedures complied with the
relevant statutes and the Bylaws requires application of the rules of statutory
interpretation and construction. In such cases, “‘[tlhe appropriate mode of review
or decision to be reviewed determines the applicable type of mandate. [Citation.] In
general, quasi-legislativeacts are reviewed by ordinary mandate and quasi-judicial acts
are reviewed by administrative mandate.”
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. . . is one in which the judiciary, although taking ultimate responsibility for the
construction of the statute, accords great weight and respect to the administrative
construction. [Citation.]”’ (Yamaha Corp. of America v. State Bd. of Equalization
(1998) 19 Cal.4th 1, 12.) Despite the deference given, “[tlhe court, not the agency,
has ‘final responsibility for the interpretation of the law’ under which the
regulation was issued.” (Id. at p. 11, fn. 4.)

Yamaha dealt with interpretation of the underlying statute. The same
standard applies to appellate review of an administrative body’s interpretation of
its own regulations: “As a general rule, the courts defer to the agency charged with
enforcing a regulation when interpreting a regulation because the agency possesses
expertise in the subject area. [Citation.] However, final responsibility for
interpreting a statute or regulation rests with the courts and a court will not accept
an agency interpretation which is clearly erroneous or unreasonable.’’ (Aguilar v.

Association for Retarded Citizens (1991) 234 Cal.App.3d 21,28.)
The conclusion that traditional mandamus applies and review is de novo in
situations similar to the present case was reached by the court in Unnamed

Physician v. Board of Trustees (2001) 93 Cal.App.4th 607, where the physician
contended that the respondent hospital’s medical staff Bylaws did not properly
implement the provisions of the Business and Professions Code and that the notice
given to him did not comply with the requirements of statute. (Id. at p. 61 8.) The
court concluded that the physician based his challenge on the failure of
respondents to comply with law, and that therefore, review would be under
standards of traditional mandamus. (Ibid.) The court further recognized that “[ i]n
reviewing a trial court’s ruling on a writ of mandate, an appellate court is
‘ordinarily confined to an inquiry as to whether the findings and judgment of the
trial court are supported by substantial evidence. [Citation.]”’ (Ibid.) However,
where the duty the petitioner seeks to enforce “is one derived from statute,” and the
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question presented is “what does the statue require,” the appellate court is
“confronted with questions of law only, [and is] to address the legal issues de
novo.” (Id. at pp. 6 18-619 . )
Similarly, in Rosenblit v. Superior Court (1991) 231 Cal.App.3d 1434, the
physician filed a petition for writ of mandate seeking to reinstate his hospital staff
privileges, primarily raising procedural issues such as whether he had sufficient
notice of the charges against him and whether he had a meaningful opportunity to
voir dire panel members. The court interpreted the question presented as “whether
there was a fair trial and whether the [hospital] proceeded in a manner required by
law.” (Id. at p. 1443.) Findings by the trial court as to these types of matters
represented “conclusion[s] of law,” and were to be reviewed “de novo” by the
appellate court based on independent review of the administrative record. (Id. at
pp. 1442-1444.)
Once it is resolved whether hearing officers have the power under the statute
and regulations to impose the equivalent of terminating sanctions, however, the
issue becomes whether such sanctions should have been imposed in a particular
case. Applying the law to a particular factual situation is a judicial or quasijudicial function. Section 1094.5 of the Code of Civil Procedure is the provision
that governs review of quasi-judicial administrative decisions. (SeZby Realty Co. v.

City of San Buenaventura (1973) 10 Cal.3d 110, 123.) The scope of review under
section 1094.5 was laid out by the Supreme Court in Selby Realty Co. v. City of

San Buenaventura, supra: “Subdivision (b) of section 1094.5 of the Code of Civil
Procedure provides that the scope of inquiry in a mandamus proceeding brought to
inquire into the validity of a final administrative order shall extend to whether the
respondent has proceeded without or in excess of jurisdiction, whether there was a
fair trial, and whether there was any prejudicial abuse of discretion. Abuse of
discretion is established if the respondent has not proceeded in the manner required
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by law, the decision is not supported by the findings, or the findings are not
supported by the evidence.” (10 Cal.3d at pp. 123-124.)
Our review of the issue of whether Dr. Mileikowsky’s behavior warranted
the sanction imposed is not resolved, however, by a determination of whether “the
[administrative review body’s] findings of fact are supported by substantial
evidence,” as respondents contend. Neither the appellate review body nor the
Hearing Committee made any findings of fact based on the evidence presented
with respect to the substantive charges against Dr. Mileikowsky. The “facts” on
which the hearing officer relied to impose sanctions are better described as the
procedural background, which is found in the administrative record and is not
subject to serious dispute. Like a trial court confronted with a litigant who
repeatedly disobeys court orders, the hearing officer exercised discretion in
choosing how to respond. The question of whether the ultimate sanction should
have been imposed is subject to the same standard of review as our review of a
trial court’s order imposing similar sanctions on a litigant: abuse of discretion.
(See, e.g., In re Marriage of Chakko (2004) 1 15 Cal.App.4th 104, 108.)16

I1

Hearing Officer’s Authority
“In 1-989,the state Legislature enacted California Business and Professions
Code section 809 et seq. for the purpose of opting out of the federal Health Care
Quality Improvement Act of 1986 [citation], which was passed to encourage
~~

~

l6

Our conclusion in this regard is supported by the Seventh Circuit’s decision in
Chapman v. US.Commodity Futures Trading Commission (7th Cir. 1986) 788 F.2d
408.) In affirming an agency decision to dismiss a proceeding due to failure to comply
with a discovery order, the court said: “As this agency sanction was within statutory
limits, it can be upset only if it reflects an abuse of discretion.” (Id. at p. 4 11.)
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physicians to engage in effective peer review. California chose to design a peer
review system of its own, and did so with the enactment of these sections.
[Citation.] Section 809 provides generally that peer review, fairly conducted, is
essential to preserving the highest standards of medical practice and that peer
review which is not conducted fairly results in harm both to patients and healing
arts practitioners by limiting access to care. [Citation.] The statute thus recognizes
not only the balance between the rights of the physician to practice his or her
profession and the duty of the hospital to ensure quality care, but also the
importance of a fair procedure, free of arbitrary and discriminatory acts.”

(Unnamed Physician v. Board of Trustees, supra, 93 Cal.App.4th at p. 6 16.)
Section 809 et seq. of the Business and Professions Code “delegates to the
private sector the responsibility to provide fairly conducted peer review in
accordance with due process, including notice, discovery and hearing rights” and
“also defines what constitutes minimum due process requirements for the review
process? (Unnamed Physician v. Board of Trustees, supra, at p. 622.) “The
statute allows for and encourages effective peer review, while at the same time it
balances the interests of both the physician and the public in ensuring fair,
nonarbitrary, and nondiscriminatory procedures. [Citations.] It does this by
defining the minimum procedures required and by mandating strict compliance
with the procedures outlined.” (Ibid.)
Section 809.2 sets forth the statutory requirements for hearing procedures.
Under subdivision (a), the hearing is to be held either before an arbitrator or “a
panel of unbiased individuals.” Subdivision (b) provides that a hearing officer may
be “selected to preside at a hearing held before a panel” and “shall not be entitled
to vote.” The practitioner has the right to voir dire panel members and to challenge
the impartiality of such members. Challenges are to be ruled on by “the presiding
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officer, who shall be the hearing officer if one has been selected.”

( 5 809.2, subd.

(c>J
Under subdivision (d) of section 809.2, the parties have the right to inspect
and copy documents relevant to the charges and “[tlhe failure by either party to
provide access to this information at least 30 days before the hearing shall
constitute good cause for a continuance.” “The . . . presiding officer [that is, the
hearing officer where one has been selected] shall consider and rule upon any
request for access to information, and may impose any safeguards the protection of
the peer review process and justice requires.” (Id., subd. (d).)
Under subdivision (0of section 809.2, the parties are to “exchange lists of
witnesses expected to testify and copies of all documents expected to be introduced
at the hearing.” “Failure to disclose the identity of a witness or produce copies of
all documents expected to be produced at least 10 days before the commencement
of the hearing shall constitute good cause for a continuance.” (Id., subd. (0.)
Continuances may be granted “by the . . . presiding officer on a showing of good
cause.”

( 5 809.2, subd. (g).)

Subdivision (h) of section 809.2 requires a hearing to commence within 60
days after receipt of a request for hearing and to be completed “within a reasonable
time, after a licentiate receives notice of a final proposed action or an immediate
suspension or restriction of clinical privileges,” unless the “presiding officer issues
a written decision finding that the licentiate failed to comply with subdivisions (d)
and (e) in a timely manner, or consented to the delay.”
Finally, section 809, subdivision (a)(8) requires promulgation of “written
provisions implementing Sections 809 to 809.8” to be included “in medical staff
bylaws.” And section 809.6, subdivision (a) provides that “[tlhe parties are bound
by any additional notice and hearing provisions contained in any applicable
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professional society or medical staff bylaws which are not inconsistent with
Sections 809.1 to 809.4, inclusive.”
As we have seen, the Hospital did promulgate Bylaws that add further detail

to the statutory procedures. Among other things, the Bylaws mandate rather than
permit the appointment of a hearing officer “to preside at the evidentiary hearing.”
(Bylaws, art. VIII, $ 3.D.) In line with the powers expressly granted by statute to
the “presiding officer,” the hearing officer is empowered to rule on challenges for
bias (id.,$ 3.F) and disputes regarding access to documents and other information

(id.,5 3.G), and grant continuances (id.,5 3.1). In addition, “[tlhe hearing officer
shall act to maintain decorum and to assure that all participants in the hearing have
a reasonable opportunity to present relevant oral and documentary evidence.
He/she shall be entitled to determine the order of procedure during the hearing and
shall make all rulings on matters of procedure and the admissibility of evidence.”
(Bylaws, art. VIII,

5 4.B.)

Finally, article VIII, section 3.G provides that disputes

regarding requests for access to documents shall be submitted to the hearing officer
“who may impose any safeguards deemed necessary” in the interests of fairness
and to protect the peer review process.
The Bylaws also list various ways in which a practitioner can be deemed to
have waived his or her right to a hearing. A waiver can occur if the practitioner
fails to request a hearing “within the time and in the manner specified.” (Bylaws,
art. VIII,

5 2.E.)

Under article VIII, section 4.A, a hearing can be waived by “[a]

practitioner who fails without good cause to appear and proceed” at the hearing. In
addition, article VIII, section 10.C provides that if after receipt of a notice of
adverse recommendation or action, “a practitioner fails to make a required request
or appearance or otherwise fails to comply with this Fair Hearing Plan or to
proceed with the matter,” he or she “shall be deemed to have consented to such
adverse recommendation, action or result and to have voluntarily waived all rights
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to which he might otherwise have been entitled under the medical staff bylaws then
in effect or under this Fair Hearing Plan with respect to the matter involved.”
Noting that nothing in these provisions expressly permits the hearing officer
to suspend the hearing based on the practitioner’s conduct in disobeying orders or
disrupting hearing sessions, Dr. Mileikowsky and amicus Union contend that the
hearing officer exceeded his authority and violated Dr. Mileikowsky’s right to a
hearing before his peers. Respondents concede that the power to terminate
proceedings is not expressly set forth in the Bylaws or the relevant statutes, but
contend that such power is reasonably inferable from existing provisions or the
inherent power of a judicial or quasi-judicial officer.
As we have said, our responsibility is to interpret the governing statutes and

regulations with due deference to the appellate review body’s interpretation. (See,
e.g., Aguilar v. Association for Retarded Citizens, supra, 234 Cal.App.3d at p. 28.)
“To determine the intent [of a statute or regulation], the court turns first to the
words, attempting to give effect to the usual, ordinary import of the language and
to avoid making any language mere surplusage. [Citations.] The words must be
construed in context in light of the nature and obvious purpose of the regulation
where they appear. [Citation.] The various parts of an enactment must be
harmonized in context of the framework as a whole. [Citations.] The regulation
[or statute] .must be given a reasonable and common sense interpretation consistent
with the apparent purpose and intention of the agency, practical rather than
technical in nature, and which, when applied, will result in wise policy rather than
mischief or absurdity.” (Id. at pp. 28-29.)
Although the Business and Professions Code does not specifically speak in
terms of termination of proceedings or waiver of rights, section 809.2, subdivision
(h), expressly relieves hospitals of their obligation to commence a hearing “within

60 days after receipt of the request” or complete a hearing “within a reasonable
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time” where the practitioner fails to comply with subdivisions (d) and (e)
pertaining to discovery. In addition, the statute contemplates that hearings will
have a “presiding officer” who will render rulings on procedural matters and “may
impose any safeguards the protection of the peer review process and justice
requires.” (Bus. & Prof. Code, 8 809.2, subd. (d).) The statutes further
contemplate that hospitals will promulgate Bylaws to implement the statutory
provisions that will be binding on the parties. (Id., cj 809.6.)
The Bylaws go into greater detail concerning the various ways in which
rights may be waived. Article VIII, section 1O.C, in particular, is quite broad--any
failure to comply with the Fair Hearing Plan outlined in the Bylaws may be
deemed a waiver of the right to contest the adverse action. In its April 2001 ruling
reversing the decision to terminate the previous hearing, the appellate review body
noted that article VIII, section 10.C of the Bylaws “provides the basis for waiver of
rights under the Bylaws in a broad range of circumstances.”
The hearing officer’s conclusion that he had the power to suspend the
hearing based on the conduct of the practitioner is in line with the relevant statutes
and the Bylaws as interpreted by the appellate review body. His decision that the
rules permit termination of a hearing when the practitioner is repeatedly disruptive,
disdainful of the hearing officer’s authority, and flagrantly violates the rules
pertaining to discovery and documentary exhibits was not “clearly erroneous” or
“unreasonable,” and was affirmed by the appellate review body. (See Aguilar v.

Associationfor Retarded Citizens, supra, 234 Cal.App.3d 21 .) We see no basis for
reaching a contrary interpretation.
Moreover, even if the power to control proceedings was not specifically
enunciated in the relevant statutes and Bylaws, hearing officers have “wide latitude
as to all phases of the conduct of the hearing, including the manner in which the
hearing will proceed. [Citations.]” (Cella v. United States (7th Cir. 1953) 208
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F.2d 783, 789.) Administrative agencies are “‘free to fashion their own rules of
procedure and to pursue methods of inquiry capable of permitting them to
discharge their multitudinous duties.”’ (Ibid., quoting Federal Communications

Comm. v. Pottsville Broadcasting Co. (1940) 309 U.S. 134, 143, accord, Fairbank
v. Hardin (9th Cir. 1970) 429 F.2d 264,267.) The pronouncements are in accord
with the fundamental rule that judges have “inherent power to control litigation
before them.” (Rutherford v. Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 967.) In
order to ensure that the hearings mandated by the Business and Professions Code
proceed in an orderly fashion, hearing officers must have the power to control the
parties and prevent deliberately disruptive and delaying tactics. The power to
dismiss an action and terminate the proceedings is an important tool that should not
be denied them.
Our conclusion that a hearing officer may terminate a hearing as a sanction
for flagrant disobedience to orders is supported by the case of Metadure Corp. v.

United States (1984) 6 C1. Ct. 61. The case involved a hearing before the Armed
Services Board of Contract Appeals (Board). Its regulations stated that “[ilf any
party fails or refuses to obey an order issued by the Board, the Board may then
make such order as it considers necessary to the just and expeditious conduct of the
appeal.[l7]” (6 C1. Ct. at p. 66, quoting 32 C.F.R. App. A, at 435 (1982).) The
administrative law judge directed the plaintiff to provide access to its books and
records. The order was not complied with, and the administrative law judge
imposed a sanction of dismissal. Plaintiff argued before the Court of Claims that
the sanction was arbitrary and capricious. The court noted that, just as a court
enjoys “inherent power enabl[ing] it to invoke dismissal as a sanction in situations
involving disregard of orders” and “great leeway in formulating orders to control

l7

Hearings before the Board were referred to as “appeals.”
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discovery,” the Board’s administrative law judges “by virtue of their case
management authority, are given broad discretion to manage the litigation on their
dockets.” (Id. at pp. 66-67.) In the case before the court, the administrative record
consisted “primarily of voluminous submissions dealing with a major discovery
dispute concerning not the nature or scope of discovery, but whether plaintiff
would allow discovery to be completed” resulting in “[slquandering the resources
of the administrative tribunal” and “unfair[ness] to other litigants.” (Id. at p. 67.)
Consequently, the court had no difficulty holding that “the administrative law
judge acted well within his authority in imposing a preclusionary sanction

. . . because of plaintiffs willful failure to comply with the . . . order.”

(Id. at

p. 68.)
Dr. Mileikowsky argues alternatively that the decision to terminate the
hearing should have been made by the Hearing Committee rather than the hearing
officer acting alone. As can be seen from the above-quoted provisions, nothing in
the Bylaws or relevant statute suggests that the Hearing Committee rather than the
presiding officer or hearing officer is to decide procedural questions. To the
contrary, the provisions we have quoted uniformly indicate that procedural matters
are addressed to the presiding officer or hearing officer. The alternative that
Dr. Mileikowsky advocates--that contested procedural issues be argued to and
decided by the Hearing Committee--is simply unworkable. The panel assembled
in the present case consisted of busy medical practitioners. The record reflects the
difficulty experienced in convening evidentiary hearing sessions two or three
evenings a week for a few hours at a time due to the conflicting schedules of all
concerned. If such panels were to be charged with determining procedural matters
in addition to the difficult substantive questions, there would be little hope of
having these types of proceedings resolved in any reasonable time.
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We acknowledge the concern expressed by amicus Association that too
much power in the hands of the hearing officer could lead to the loss of the
statutorily-mandated peer review. The Association fears that a hearing officer
might be tempted to impose terminating sanctions when a difficult defending
physician appears to be scoring points with the peer committee. Moreover, the
Association points out, the Bylaw’s prohibition on representation by legal counsel
during the hearing session guarantees that there will be some deviance from
standard litigation practices and courtesies. But our recognition of a hearing
officer’s authority to impose the ultimate sanction does not mean that termination
of hearings will be routine or that gratuitous impositions will be upheld. Hearing
officer decisions to terminate proceedings due to the alleged violation of
procedural rules will always be reviewable in court. Courts are reluctant to deprive
a litigant of the opportunity to have the substantive merits of his or her case be
heard except in egregious circumstances. An extensive record of misbehavior
would have to exist to justify a decision to deprive a practitioner of the peer review
afforded by statute. It is to the issue of whether the decision to terminate the
hearing was justified by the record in the present situation that we now turn.

111
Appropriateness of Terminating Sanction
As we have seen, the hearing officer gave eight reasons for imposing a
terminating sanction: (1) the brief Dr. Mileikowsky addressed to the members of
the Hearing Committee; (2) Dr. Mileikowsky ’s continuous references to his
lawsuit and misrepresentations concern‘ingthe rulings made; (3)Dr.
Mileikowsky ’s violation of orders regarding discovery; (4) Dr. Mileikowsky’s
failure to exchange his exhibits 10 days before the commencement of the hearing
sessions; ( 5 ) Dr. Mileikowsky’s failure to submit any briefing concerning the
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allegations that he failed to cooperate in peer review; (6) Dr. Mileikowsky’s
conduct in disrupting hearing sessions by yelling and disobeying the hearing
officer’s ruling regarding the questioning of witnesses, and misrepresenting
whether he received documents; (7) Dr. Mileikowsky’s use of abusive or
inappropriate language in written and oral statements; and (8) Dr. Mileikowsky’s
general refusals to obey the hearing officer’s rulings for the conduct of the hearing.
In affirming the ruling, the appellate review body focused on four of the
reasons given: (1) that Dr. Mileikowsky repeatedly disrupted hearing sessions and
used personal invective and threatening language; (2) that he repeatedly violated
the hearing officer’s order that he refrain from referencing his related lawsuit;

(3) that he refused to comply with discovery required by Business and Professions
Code section 809 and the Bylaws; and (4) that he entered into unauthorized
“ex parte” communications with the entire Hearing Committee.
Dr. Mileikowsky and amicus Association focus on the first reason expressed
by the hearing officer, and contend that sending the post-hearing brief to the
‘

members of the Hearing Committee was not improperly ex parte because it was
served on both sides. It is clear from the context that the hearing officer was not
motivated by the belief that the brief had not been served on the other side. After
the final hearing session on December 17,200 1, the hearing officer asked for
briefing on the issues of appropriate sanctions short of termination and for
suggestions on how hearing sessions could proceed in an orderly fashion in the
future. After receiving the parties’ briefs, the hearing officer made a ruling on how
hrther sessions would proceed. Dr. Mileikowsky was openly defiant and made
clear that he did not intend to accede to the hearing officer’s ruling. The hearing
officer then asked for briefing on whether Dr. Mileikowsky’s refusal to proceed
under the rules laid down represented a waiver. Dr. Mileikowsky attempted to
circumvent him by addressing his response directly to the Hearing Committee.
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The hearing officer had previously ruled that procedural issues were to be
addressed to him alone, and repeatedly refused Dr. Mileikowsky ’s numerous
requests that he be allowed to petition the Hearing Committee for review of
procedural rulings. The hearing officer was outraged about the brief not because it
was “ex parte,” but because it represented a flagrant disregard of prior rulings and
confirmed Dr. Mileikowsky ’s cavalier attitude toward the authority of the hearing
officer.
It is important to keep in mind that the hearing officer’s final series of
requests for briefing on appropriate sanctions and hearing procedures represented
the culmination of numerous prior attempts to induce Dr. Mileikowsky to respect
the hearing officer, the hearing process, and the requirements imposed on him by
the statues and Bylaws. Dr. Mileikowsky had repeatedly failed to supply
documents requested and had already suffered lesser sanctions as a result. He had
failed to supply an exhibit list or copies of exhibits he intended to use, and had
been forbidden to introduce exhibits until he complied with the rules pertaining to
exchange of exhibits. In defiance of that order, he repeatedly attempted to show
new documents to witnesses and was argumentative when reminded of the hearing
officer’s ruling. Seeking to gain control over the issues, the hearing officer had
asked the parties to provide written statements to be distributed to the Hearing
Committee.with respect to the medical files underlying the charges that
Dr. Mileikowsky failed to cooperate with peer review. Dr. Mileikowsky
disregarded that request. Dr. Mileikowsky repeatedly attempted to bring up the
related lawsuit when cross-examining witnesses to create the impression that court
orders had been violated, and was argumentative with the hearing officer when he
was cut off. Indeed, Dr. Mileikowsky’s habitual response to adverse evidentiary
rulings was to argue, accuse the hearing officer of bias, or make contemptuous
comments about the hearing officer and/or the hearing process.
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As we have said, courts are reluctant to approve imposition of the ultimate
sanction unless it is clear from the record that the transgressing party left no viable
alternative. In Newland v. Superior Court (1995) 40 Cal.App.4th 608, this Court

explained why: “The rule that a sanction order cannot go fbrther than is necessary
to accomplish the purpose of discovery is some 35 years old in California, and is
rooted in constitutional due process.” (Id. at p. 6 13, citing Caryl Richards, Inc. v.

Superior Court (196 1) 188 Cal.App.2d 300.) In Calyl Richards, the defendant
failed to adequately respond to discovery about the chemical properties of its
product even after being ordered to do so. The trial court ordered that defendant’s
answer be stricken and its default entered. The appellate court in Caryl Richards
reversed, and we quoted and adopted its reasoning in Newland: “‘While under the
statue the court undoubtedly has the power to impose a sanction which will
accomplish the purpose of discovery, when its order goes beyond that and denies a
party any right to defend the action or to present evidence upon issues of fact
which are entirely unaffected by the discovery procedure before it, it not only
abuses its discretion but deprives the recalcitrant party of due process of law. “The
fbndamental conception of a court of justice is condemnation only after hearing.
To say that courts have inherent power to deny all right to defend an action and to
render decrees without any hearing whatever is, in the very nature of things, to
convert the court exercising such an authority into an instrument of wrong and
oppression, and hence to strip it of that attribute of justice upon which the exercise
of judicial power necessarily depends.””’ (Newland, supra, at p. 6 14, quoting

Caryl Richards, supra, at p. 305.)
Numerous other appellate courts have held that imposition of a terminating
sanction by the trial court is excessive where the party’s conduct is not extreme
and other options were available to protect the integrity of the litigation process.
(See, e.g., Midwife v. Bernal(l988) 203 Cal.App.3d 57,64 [“Constitutional due
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process ‘imposes limitations on the power of courts, even in aid of their own valid
processes, to order discovery sanctions that deprive a party of his opportunity for a
hearing on the merits of his claim”’]; Thomas v. Luong (1986) 187 Cal.App.3d 76,
81 [holding that courts “should not deprive a party of all right to defend an action
if the discriminating imposition of a lesser sanction will serve to protect the
legitimate interests of the party harmed by the failure to provide discovery”];

Morgan v. Ransom (1979) 95 Cal.App.3d 664,670 [court held that the “sanction of
peremptory dismissal, without consideration of the merits, is fundamentally unjust
unless the conduct of a plaintiff is such that the delinquency interferes with the
court’s mission of seeking truth and justice”].)
There is no question, however, that in some egregious circumstances
terminating sanctions are appropriate. In Collisson & Kaplan v. Hartunian (1 994)
21 Cal.App.4th 1611, for example, defendants failed to respond to discovery,
failed to respond to letters requesting responses, and disregarded a court order
issued in a hearing on a motion to compel. After the trial court granted a request
for sanctions by striking the answer, defendants served responses and moved for
reconsideration, claiming that the sanction was too drastic since it was only their
first effort at drafting responses. The Court of Appeal rejected that argument:
“Defendants’ characterization of their further responses as being their ‘first effort’
to respond,.while literally correct, is nonetheless misleading. The point that
defendants fail to acknowledge is that, while this may have been their first
[attempt] to respond, it was not plaintiffs first [attempt] at receiving
straightforward responses. Defendants chose to ignore the many attempts, both
formal and informal, made by plaintiff to secure fair responses from them.
Accordingly, we find no abuse of discretion by the trial court.’’ (Id. at p. 1618.)
In Lang v. Hochman (2000) 77 Cal.App.4th 1225, the court reviewed cases
where terminating sanctions were upheld, and discerned the following basic
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scenario: “[TI he trial court imposed a terminating sanction after considering the
totality of the circumstances: conduct of the party to determine if the actions were
willful; the detriment to the propounding party; and the number of formal and
informal attempts to obtain the discovery. In each case, the offending party spent
months avoiding or evading discovery.” (Id. at p. 1246.) The same pattern
appeared in the case before the court in Lang. The history of this case showed that
“[defendant] did not comply with the court’s orders. The referee viewed
[defendant’s] constant declarations that it fully complied with the discovery
request as ‘disingenuous at best.’ The referee and the court found [defendant’s]
lack of diligence to be willful, tactical, egregious and inexcusable. [Defendant’s]
conduct prevented [plaintiffl from preparing for trial since the documents were
necessary to [his] objective of showing misappropriation and commingling of
funds. The court, over the course of the year, progressively sanctioned
[defendant]. Still, [defendant] did not produce the requested documents. [7] The
trial court and the referee conducted many hearings and afforded [defendant]
numerous opportunities to comply with the orders.” (Id. at p. 1247.) On that
procedural background, the court upheld the trial court’s ruling.
Our review of the administrative record convinces us that the hearing officer
did not abuse his discretion in terminating the hearing. Dr. Mileikowsky was
repeatedly sanctioned, repeatedly warned, and repeatedly importuned to treat the
hearing officer and the hearing process with respect. By the time the hearing
officer imposed the terminating sanction, less severe sanctions had already been
tried with respect to discovery and exhibits. They obviously had little impact, as
Dr. Mileikowsky neither produced the documents nor prepared his exhibits or
exhibit list. Despite the ineffectuality of prior sanction orders, the hearing officer
initially hoped to impose lesser sanctions to deal with the disruptive conduct at the
hearing sessions. But Dr. Mileikowsky threatened to defy the ruling if sessions
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were reconvened. The hearing officer could not disregard Dr. Mileikowsky’s
disdain for his authority forever. Nor could he permit Dr. Mileikowsky to continue
to unnecessarily prolong the proceedings. The Hospital was entitled to closure,

and the Hearing Committee members were entitled to get on with their lives. The
decision to terminate the hearing was justified under the circumstances.

IV
Substantive Issues
Dr. Mileikowsky and amicus Association devote considerable portions of
their briefs to the contention that the summary suspension was unwarranted.
Amicus Consumer Attorneys express concern that Dr. Mileikowsky’s staff
membership was withdrawn in retaliation for his agreement to testifL in a medical
malpractice action. We are not called on here to review the merits of the decision
to suspend Dr. Mileikowsky’s hospital privileges or the decision to refuse his
request for reappointment. The sole issue presented is whether the hearing
officer’s ruling, upheld by the appellate review body, terminating the
administrative proceeding based on Dr. Mileikowsky having waived his rights to
proceed by his behavior was correct or whether instead Dr. Mileikowsky’s due
process rights were violated by premature adjournment of the hearing.
A similar debate arose in Bollengier v. Doctors ’ Medical Center (1990) 222
Cal.App.3d 1 115, where the physician claimed that the charges against him were
procedurally invalid, When the hearing officer refused to dismiss the charges, he
sought a writ of mandate from the superior court, arguing he should not be required
to stand trial on charges which were procedurally defective. On appeal from the
order denying the petition based on failure to exhaust administrative remedies, the
parties presented “extensive arguments regarding the facts surrounding the
suspension” and provided “conflicting evidence to support their respective
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positions.” (Id. at p. 1122.) The physician presented evidence of “his outstanding
surgical skill and ‘legendary’ patient care” and alleged that the suspension was
“economically motivated.” (Ibid.)The hospital set forth evidence of “‘gross
misconduct”’ and argued that summary suspension was “necessary to protect
patients and others from [the physician].” (Ibid.) The Court of Appeal rehsed to
take the bait, limiting itself to the procedural issue presented: “Factual findings
have not yet been made in this case and, as is evident from the arguments, many of
the facts are hotly contested. This court cannot make the required factual
determinations. . . . Thus, all of the discussion and exhibits regarding the disputed
facts are irrelevant to the issues before us.” (Id. at pp. 1122-1123.)
Turning to the procedural issues, the court held that the trial court had
correctly ruled that the physician failed to exhaust his administrative remedies.
The physician contended that administrative remedies were inadequate “because
there is no mechanism for an interim review of the claimed procedural
deficiencies.” (Bollengier, supra, 222 Cal.App.3d at p. 1129.) The court
concluded that the lack of opportunity for interim review did not render the
administrative process meaningless: “The fact petitioner is facing numerous
charges of misconduct and claims procedural irregularities took place, does not
warrant court intervention before the administrative proceedings are concluded.”

(Ibid.) Moreover, to the extent the physician contended that summary suspension
was invalid because need for immediate action was not present and the suspension
was done in bad faith, these were factual challenges that required resolution of
disputed facts. (Id. at p. 1131.)
Dr. Mileikowsky and amicus Association raise arguments that echo those in

Bollengier, contending that the Hospital’s summary suspension decision was taken
in bad faith and in the absence of evidence of imminent harm. These were the
issues being litigated before the Hearing Committee. Dr. Mileikowsky’s actions
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caused the hearing to be terminated and prevented the Hearing Committee from
issuing a decision on the merits. As a result, like the court in BoZZengier, we do not
reach the substantive issues.

DISPOSITION
The judgment is affirmed.

CERTIFIED FOR PUBLICATION

CURRY, J.
We concur:

HASTINGS, Acting P.J.

GRIMES, J.*

* Judge of the Los Angeles Superior Court assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION 4
May 4,2005
Roger Jon Diamond
2 115 Main Street
Santa Monica, CA 90405-2215
Gil N. Mileikowsky, M.D.
V.

Tenet Healthsystem, et al.
B 168705
Los Angeles County No. BS07913 1
THE COURT:
Petition for rehearing is denied.

cc:

All Counsel
File

-
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Daniel H. Willick, Esq.
Law Offices of Daniel H.Willidc
1925 Century Park East
Seventeenth Floor
Los Angeltr, CA 90067
I

*

Re:

.

Hearing Of Gil Milelkowsky, M.D.

’

Dear Mr. Wlllick
This letter shall sewe as the Medical Executive Committee’s (“MEC‘).response to your letter dated
December 24,200 1 wherein you rquest botb parties to submit in writing their position rcgarding,your
author@ to declare that Dt. Mikikowsky has forfcited:hisright to wheruing.due to. his failure to follow
procedures for hearings tequ’ired both by law and b@e Medical StaffBylaws (“Bylaws7’),
1.

Dr. Mildkawsh~’~
Rtquesf For an Extension of Time to Respond to Your December 24,2001
&quat

Before discussing the substance of your ruquests, 1 want to address Dt. Mileikowsky’s latest request
for yet another extension of time. In your December 24,200 1 lmw, you directed Dr. Mileikowsky tompond
to the issues raised in my December 2 I t 2001 letter by the clasc of business on December 28. You further
directed both Dr.Mireikowsky and the MEC to respond to the issue of your authority to declare Dr.
Mileikowsky in default, thus foifiiting his right to a hearing, by the close of business ‘onDecember 3 1. Dr.
Mileikowsky’s December 28 response consisis of a request for an extmsion of time to January 7,2002 in
order for his attorney to fqnilidze himself with the issues and advise Dr. Mfleikowsky on a response. The
MEC opposes any m e r delays, and this one in paniculu, for the reasons scteforth below.

Dr. Mileikowsky has beemwithout counsel for many months during this hearing by his own choice,
He could hart rutabed counsel to assist with the hearing issues long before now, but did not do so. Moreova,
when he finally did retain new counsel, which he did more than a month ago, he retained such counsel only
with respect to the pending 1irigation.l Therefore, Dr. Milcikowsky should not be permitted at this 1 1 ” hour to
obtain additional time to bring his new counsel up to speed’on the hearing issues, simply because he did not
choose to do so long before,
1 1 have been informed by lesa1 CounSei Stephen G. Auer that Dr.Mileikowsky’s new counsel, Kevin Mirch,
represented at the December 19,2001 stprus conference before Judge Critpo that, as ofthat date, he was
represeming Dr.Milcikowsky only with respect to the litigation casts, not the hearing:
. . -
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Furthermore, the next hearing is scheduled for January 7,2002, the s m e date on which Dr.
Mileikowsky proposes to respond. It it imperative that the ismw be briefed and decisions made expeditiously
with respect to the procedures to be followed for this scheduled hearing and for any futrtre hearjngs. "hose
decisions should not be postponed until the very day of the hearing.
As we have seen repnrtedly, this is another in a long line of requests by Dr.Mileikowsky for
extensions of time and M e r dclays4tlays rquested by the man *,ho cries to anyone who will listen that
he is being denied a speedy hearing and tbat the delays are "killing him." For these reasons, Dr.
Milcikowsky's request for an extension of time to respond ro the rcqusns in your December 24,200 1 letter
should be denied.

'Authoritv to Declare Dr.M-itefkowrkvHas Waived Hb Right to a Hearbp

2.

Article W

I , Section 4A of the Bylaws pmvIdes that a practitioner who fails without good cause to

appear and proceed at such heslhg shdl be deemed to have waived hidher rights in the same manner and wirh
the same consequences as provided in Secdon ZE'. In addition, Article VIII, Section 48 provides that the
hearing officer shall: a) maintain decorum and assure &a all garticipanrs in tbt hearirhg have a nasonablt
opportunity to present nlevaut oral and documentary evidence; and b) d@eminethe orda o f procedure
.
during the hearing and shall make all rulings on matters of procedure a d the sdmbsibiiity of evidence.

Fulthennorr, Article VIII, Section 4L of the Bylaws provides that "no penon shall disrupt any hearing. Any
~CKCWI
in attendance who disrupts a hearing afcer being warned by the Hedng Officer to cease such
disruption on penalty of exclusion, shall, at the dism.15on of the Hearing Officet, leave the hearing, Ifsuch
excluded penon is the affected practitioner or a witness, s h e shall have the fight to submit to rhe Hearing
Committee, not later than ten days after such exclusion, a written affidavitof hidher testimony or other
cvidence, with copies thereof to the othe{pty."
As outlined in the MEC's Decembn 21,2001 letter, Dr. Mileikowsky has been unable to control his
comportment in at least three hawing sessions causing,you KO: 1) admonish him for his unacceptable behavior;
2) issue a warning that if he was unable *o control his behavior you would be forced to call a recess; 3)
terminate at least woof the hcuinp sessions due to his unprofessional, intimidating and threatening behavior
toward the wimersu, the panel members, myself and you; and 4),irsue a wmiog to him that if he continues to
disrupt the hearing and if he fiits to comply with your rulings, you will order him to submit his testimony or
other evidence in writivg and by way of written affidavit.]
..
in addition to Dr. Milcikowsky's inability to conml his comportment, he has failed to comply with
California law, the Bylaws and your rulings with regard to: 1) discovery request$'; 2) production of an exhibit
*

'A r M e VIn, Scaiop 2E provides that a practitioner who fails to request a hearing within the time

and in the manner specified in 2P waives any right t G such hearing and to any appellate review to which s/he
might otherwise have been entitled.

Ruling dated November 29,200 1.
4

California Evidence Code 809.2(d) and Article V111, Section 3G of the Bylaws provides that each
party shall have the right to inspect and copy, at its own expense, documentary information relevant to the
charges which the other party has in its possession or control as soon as practicable after a receipt of a rtqticst
therefore, but at least thirty (30.) days prior to the hearing if reasonably possible. Despite multiple requesu by
the MEC and your rulings dated March 1, March 26, April 12 and June 11,2001, Dr.Mileikowsky has failed
to comply with discovery.
-

-
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list and copies of exhibits to be introduced at the hearings; and 3) written response brief concerning peer
review where the MEC does not contend in this hearing that Dr. Mileikowsky's underlying patient care is
deficient* These matter5 have been noted by you in your December 26,200 I Ruling regarding Dr.
Mileikowsky's request for M expedhed hwing. .

Dr. Mileikowsky's behavior during the Iatest hearing session on December 17 clearly indicates that
he has no intention of complying with either California law, the Bylaws or your orders when it comes to
following heating procedures. Accordhgly, it is the M E ' S corntion that due to Dr. Mileilcowsky's: a)
obstructive behavior, as outlined above; and b) his idFerfmnce with the MEC's efforts to expedite this
hearing, you have the authority pmuant to the Bylaws to find that Dr,Mitcjkowsky has failed to proceed,
without good c u e , and therefom, he has waived his right to a.he&g and appellate review.
3.
A.

Advisement and Warning

That being said, it is the MEC's contention that Dr. Mileikowsky's present behavior is a strategy to
force you to terminate this hoaring session so that he may later w e * either to the Board or to a Court, that he
was denid his right 10 a fak hearing without notice. Thus, th MEC wants to ensure that Dr, Mileikowsky is
sufficiently warned, in advance, of the consequences of his improper and disruptive behavior before
terminating sanctions are imposed on him. Therefore, the MEC requests that you appropriately warn sad
advise Dr.Mileikowsky in the firm of a Rultng chat any further failure by him to comply with California law,
the Bylaws, or your rulings can result in your making a finding &at he has failed to proceed, without good
cause, and therefore, he has waived his right to a hearing and appellate review. lf, afbr such warning and
advisement, Dr.Mileikowsky parsistt in the course of conduit he has exhibited throughout this hesting
process, you have the amhorky tb terminate the proceedings and make the findings discussed above.
Altematively, if Dr.Mileikowtky't disruptive conduct continues, you may consider ordering that the
remaining evidence be submitted by affldavit. Such an,order should be effective to stop such inappropriate
conduct and would allow tho completion of this hearing.
In addition to waning Dr. Milqikowsky ofthe consequences of any fuhher disruptions in the helring,
the MEC requests the following orders:

Bo

Sanctions For Defartlts and Failures to Comply With Rulings

impose the sanctions threatened in your October 12,2001 ruling by: 1)
denying Dr. Mileikows
dona1 time to comcct his default withmgard t6 his production of discovery
documents, admission of exhibits aad a submission o f a response brief concerning pocr nviow where the MEC
docs not canhnd in this hearing that Dr.Mileikowsky's underlying patient care is deficient; 2) informing the
JRC on the record of the requirements set forth by California law, the Bylaws and your rulings regarding the
production of documents,the admission of exhibits and submission of response briefs; 3) informing the JRC
that it is Dr. Mileikowsky's choice to ignore these requirements and that is the only reason that he may not
'California Evidence Code 809, t(f)
and Ankle VIII, Section 3 H of the Bylaws provides that at the
request o f either side, the parties shall exchange copies of all documents expected to be introduced at the
hearing. This exchange shall take place at least 10 days prior to commencement of the hearing* Despite
multiple requests and your d i n g s dated July 11, August 28, and September 5,2001, Dr. Mileiksrwsky has not
submitted his list of exhibits or copies of exhibits that he intcnds to intbduce at the hearing
6

Rulings dated March 26,April 12, June 1 1 , Septembet.5, and October 12,2001.
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introduce any documents or a response brief at this late date; and 4) instructing !he JRC that based on Dr.
Mileikowsky’s fdiure to submit a response brief concerning peer review, they may fmd that the Medical
Staff’speer revkw of Dr. MiIeikowtky’s patient care was reasonable and warranted 89 to those peer review
mattors where the &=gas against Dr.MiIeikowsky arc that he failed to participare in, cooperate’in, or
obstructed peer review.

Imposition of Securi4 Conditions and VLdeotapfngFor All Further Hearings

C.

Fusthemore, the MEC nquests that, in accordance with its December 21,2001 lerrer, you: 1) order
all firture hearing sessions to be videotaped for security puq~oscs;2) pon a semi^ guard in the hearing room;
3) order security to check Dr.Mileikowsky and his packages, outside the view of tha hearing panel members
and witnesses, with a metal detector to determine If he has any dar~gemusdevices; and 4) terminate the
hearing session the moment Dr. Mileikowsky’sbehavior is out of control.

D.

fmpotition of Procedures For Cross-Examination of MEC Witnesses

With regard to tho cross-examination of fiture MEC witnews, tbe MEC requens that 1) Dr.Mileikowsky
be instructed to work witb his rqruentative to compose, in advance, a list of questions relevant to the Charges and
documents about which the witness has been called to tettib; 2) Dr.Milcikowsky be btructcd that only his
representative will be pennitted to question the witnesses; and 3) Dr.Milcikowsky be informed that if he has
additional questions for a witness, you will grant a recess 50 that be may ,&scuss these questions with his
representative.

Thank you €or your attention to these issues,
Sincerely,

4‘
/----?I
/

Richard
v--Wulfsberg, M.D.
Richard Wulfsberg, M.D.
cc:

Gil Mileikowsky, M.D. (facsimilb and US Certified Mail)
Kevin Mink,Esq.
Debbie Mlibr, CMSC
Jay D.Christenlpen, Esq.

~ _ _
~

APPENDIX C

LAW OFFICES OF

D A N I E L H. W I L L I C K
I925 Century Park East
Seventeenth Floor
Los Angefes, California 90067

Telephone: (3 IO) 286-6485
Facsimile: (3 10) 286-0487
E-Mail:
willick@ucla.edu

CONFIDENTIAL PEER REVIEW COMMUNICATIOI~

To:

Members of the Hearing Committee, Dr. Milcikowsky and Dr. Wulfsberg and Ms.
Debbie Miller
fl

From:

Daniel H. Willick, Esq.

Date:

March 1,2002

Re:

Heariw Schedule

Yddr

A dispute has arisen over the continuing conduct of lhese hearings. I have entered orders
providing that the hearings will not proceed unless and Until Dr. Mileikowsky agrees to obey
certain rulings which I have made regarding how these hearings will proceed. Dr. Mileikowsky
.has refbsed to .do so at@ps.XemQbndal,
inwriting on sewxd . 9 o e ~ i o ~ ~ Q . ~ ~ ~ ~ ~ e 3
some of those rulings. Under the cifcumstances, I do not believe it appropriate at this time to
reconvene the hearing sessions uti1 a mechanism has been established to resolve this issue.
a

I anticipate dealing With these questions in the near future. Please provide the Medical
Staff Office with a calendar of your availability in April, 2002 for continued sessions in this
matter.

Thank you for your patience and anticipated cooperation.

-

__

~

.

APPENDIX D
BNCMo\MEM0030 102.HCM

To:

Members of the Hearing Committee, Dr. Wulfsberg, Ms. Debbie Miller

From: Gil Mileikowsky, M.D., Jose Spiwak, M.D., and Daniel Wiseman, M.D.
Cc:

Daniel H. Willick, Esq.

Date: March 15,2002
Re:

Response to Memo Re: Cancellation of the Hearing Schedule

As you know, three months have passed since our last meeting on December 17, 2001.
Mr. Willick has cancelled all of the subsequent meeting dates. In his March 1 memo
to you, Mr. Willick attributed these cancellations to “a dispute [that] has arisen over the
continuing conduct of these hearings” and stated that he would not permit the hearings to
proceed “unless and until Dr. Mileikowsky agrees to obey certain rulings which I have
made regarding how these hearings will proceed.” We are troubled by Mr. Willick‘s
decision and repeated cancellations, which we believe to be not only unjustified but in
excess of his authority. We write this memorandum because we feel obliged to respond.
We want you to know that we want this hearing to resume immediately and to
reach its conclusion as soon as reasonably possible. By bringing the hearing to a
halt, these ongoing cancellations violate Dr. Mileikowsky’s right to an expedited hearing.
The delay penalizes him indefinitely, preventing him from pursuing his medical practice.
We are concerned that the March 1 memo prejudices Dr. Mileikowsky by placing
blame on him for the delay and may discourage you from continuing to participate
in future meetings. Unfortunately, Mr. Willick’s rulings make the continuation of the
hearing difficult, if not impossible. We have used our best efforts to comply with the
rulings and repeatedly requested to “Meet and Confer” with the MEC representatives
and Mr. Willick to resolve any issues. Unfortunately, our requests continue to be
opposed by the MEC and denied by Mr. Willick, which we believe is reflective of bias
against Dr. Mileikowsky.
We have attached Dr. Mileikowsky’s Brief, in which we hope you will read the full
responses to Mr. Willick’s conditions, which are quoted on pages 5-6. We hope you
can see through the MEC’s disparagement of Dr. Mileikowsky and its apparent efforts to
prejudice the hearing process. Above all, we hope that you will not be discouraged from
completing your task, as a Member of the Hearing Committee, to reach a fair conclusion
based on all of the facts at issue.
While we expect that Dr. Mileikowsky will be found innocent of all charges, that his
clinical privileges will be restored, and that he will be able to return to his chosen
professional activities as soon as possible, the Committee must be permitted to
make the decision. We hope you can appreciate the “Catch 22” situation that Dr.
Mileikowsky faces as a result of this contrived administrative roadblock, and that you will
bear with us.
-

Thank you for your patience and understanding. Please hang in there.

__

-
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March 19,2002
VIA FACSIMILE AND U.S. MAIL

Daniel H. Willick, Esq.
Law Offices of Daniel H. Willick
1925 Century Park East
Seventeenth Floor
Los Angeles, CA 90067

Re:

Hearing
. . . - - of
- Gil
- Mileikowsky,
- _ - _
M.D.

.

.

Dear Mr. Willick:
At approximately 12:30 p.m. today, Debbie Miller (“Ms. Miller”), CMSC at EncinoTarzana Regional Medical Center (ETRMC), received a voice mail message from Lawrence
Pleet (“Dr. Pleet”), a member of the Judicial Review Committee (“JRC”) in the above-entitled
matter.
Dr. Pleet’s message indicated that, in his opinion, “Mr. Willick’s request to deny Gil (i.e,,
Dr. Mileikowsky) fromquestioning witnesses is outrageous, absolutely outrageous.” Dr. Pleet
then requested that Ms. Miller return his call to inform him of whether there was a hearing
session tomorrow. When Ms. Miller returned Dr. Pleet’s telephone call, Dr. Pleet indicated that
he had received a fax of a brief from Dr. Mileikowsky dated March 15,2002 which, among other
things, included an attached letter from Drs. Wiseman and Spiwak which indicated that they
were not comfortable questioning witnesses. Dr. Pleet also indicated that the fax had been sent
to other JRC members.’ Attached herewith is a transcription of Dr. Pleet’s voice mail message
and a summary of Ms. Miller’s conversation with Dr. Pleet.
It is the MEC’s contention that Dr. Mileikowsky’s March 15,2002 brief contains
multiple false and inflammatory statements regarding your rulings, conduct and role in this
hearing as well as the conduct and actions taken by the MEC.

’

Drs. Fleischer, Ballin, Miyashita, and Nassoura have indicated to Ms. Miller that they have received a copy of Dr.
-~ ._
Mileikowsky’s March 15,2002 brief with various attachments.
~~
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With regard to you, Dr. Mileikowsky makes multiple assertions that the conditions
imposed by you for this hearing are arbitrary and an abuse of your discretion. He then asserts
that these conditions were placed on him because of your perceived personal conflict with him
and because of the vigorous disagreements between you and he. He further asserts that your
rulings, in particular your ruling which requires his representative to question witnesses, limit his
ability to examine and cross-examine witnesses and said limits were placed on him because he
has already rebutted an ovenvhelming majority of the charges against him, thereby implying that
you are biased against him and are intentionally interfering with his right to a fair proceeding.
Dr. Mileikowsky also submitted a letter dated February 28,2000 signed by Drs. Wiseman and
Spiwak which indicate their refusal to question witnesses and their fear with regards to a security
guard in the room. Based on Dr. Pleet’s statements this letter, by itself, is sufficient to infuriate
the JRC members. The problem with this letter is that, until the March 15,2002 brief, this letter
was never submitted to you, the MEC or the Medical Staff Office.
_- - - - - - - - - - - - - - - _ - -- - - _ - - -_ - - - - - - - _ _ _ _ _
Dr. Mileikowsky also falsely asserts that you denied him his right to present evidence that
a previous administrative committee and a court of law conducted a hearing on the evidence now
at issue in this hearing and have made a factual and legal determination in his favor. Further, Dr.
Mileikowsky’s brief falsely indicates that you have deliberately delayed and indefinitely
prolonged the hearing.
With regard to the MEC, Dr. Mileikowsky’s brief falsely asserts that he requested this
hearing in November of 2000 following an unlawful summary suspension and illegal interview
between himself and the MEC; that he has made ongoing efforts to overcome ETRMC’s delay of
fifteen months to present his defense; that he has lost patients, lost income, and has suffered and
continues to suffer immense harm as a result of ETRMC’s unlawful summary suspension for
nonexistent imminent danger; that Dr. Wulfsberg threatened him and violated the confidentiality
of the hearing by opening the door of the meeting to invite the security guard in; that in light of
the serious harm to Dr. Mileikowsky and his patients the MEC had an obligation to institute and
complete a hearing within the 30 days reasonably demanded by him; that the MEC used the voir
dire of the JRC as a pretext to prolong the hearing by nine months; and that all the MEC’s
charges, with the exception of the two medical records at issue, have been prosecuted and he has
been found innocent.
Clearly, Dr. Mileikowsky’s actions are yet another attempt to circumvent your,authority
as the hearing officer and to taint the hearing process. Unfortunately, Dr. Mileikowsky’s latest
action prejudices the MEC in a manner which makes it impossible to proceed with this hearing.
The statements,as outlined above, contained in Dr. Mileikowsky’s March 15, 2002 brief are so

inflammatory, false and misleading that there is no way this JRC can be rehabilitated.
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Accordingly, in-additionto the arguments made in the MEC’s letters dated December 3 1,
2001, January 25, and March 15,2002, the MEC requests that, pursuant to Article VIII, Section
4A, you rule that Dr. Mileikowsky, without good cause, has so disrupted and undermined this
hearing proGess as to be deemed to have failed to proceed with this hearing in good faith and has
therefore waived his rights to hearing and an appellate review.
For the record, this letter has been reviewed and edited by Dr. Wulfsberg, Representative
of the MEC.

n

Thank you for your attention to this issue.

AMS/bjc
EncIosure
cc:

Gil Mileikowsky, M.D. (facsimile and US Certified Mail with encl.)
Debbie Miller, CMSC (facsimile and US Mail with encl.)
Richard Wulfsberg, M.D. (facsimile and US Mail with e n d )

-
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Telephone message I& by Lawrek'e Pled, MID, on the message machine of .Debbie Miller on
3119/02 at 1233 p-m. .
Debbie, thls lr Dr, Pfeet c,al!ing, my qRin\on la that Mr. Willickkfequest M deny Gil from
q ~ ~ f f l b n i jWnd&ek
\l~
fs outrageme, absoluteh cutrageaue, to change In the middle of the
Nllngs in the nlddlc of the prooedure I j u t , and the legal thlnge behlnd It, I think it is an
outrageous thing to do to hlm

oood B p v .

-

3/19/02 Returned Dr,Plmt'8 Call 8 8 requested at whlch time he told me he had recaked a fax
of a bdef from Or,M t h l k ~ k whleh
y
I should have also gotten slnw It was sent to me and to tho
heaflng comrnlttee members as well as Mr, WINck. He satd it was dated March 15,2002 and had
attached, among other thlnge, a letter from Dr,Wisemarl and Spfwakthat they w0re net
comfortable questioning W h 8 8 U , He w t on ta eay that If the three atlpulatlone, the Rrst being
' the requirement that D
t. Mllelkow6ky can not mk hls awn questlana end hla reptesentatives
wuId need to do this, the second bdng that It Wuld be vldeotaped and the k 8 t that a uard
- .-wguld bemlrad b - b ~ h - ~ @ r a o F n , - b s a%as&mf)ltetVbfWR'tTriEfh~%f
l$i
!il,Hbfr;
W\llick has made theca nqrrkements he Is out t0 lunch and should be replaoed.'

He went on to say that br, Mllelkoweky'haqeubrnmeC(a vw detallsd brlef citing varioue tea
end that It wa9 very well done and should be t a k n very seriously, Ha said bat he Vlouqht the
stfpulations as utaW in the letter were outrageous and that Is show6 how very fat apart they are,

I told hlm that I cauld not speak to What he WM &dng to arid that I would not cohment, He
teplled that he knew t h g w b u l d b
9
a
c
m
msTntir$,TtFEiTGeThTrna n m h l r n that then would not be a rnmtlng tomorrow night and that
he would be gethg a memo ftom me, 6s per requested by Mr.Wlllkk Indlcatlng the same,

n

APPENDIX F

PROOF OF SERVICE

1
2

STATE OF CALIFORNIA

3

COUNTY OF LOS ANGELES

1
1
)

4

I am employed in the county of Los Angeles, State of California. I am over the age of
5

18 and not a party to the within action; my business address is 21 15 Main Street, Santa
6

Monica, California 90405.

7

On the date shown below I served the foregoing document described as: PETITION
8

FOR REVIEW OF DECISION OF COURT OF APPEAL, SECOND

9

APPELLATE DISTRICT, DIVISION FOUR, AFFIRMING JUDGMENT OF
10

SUPERIOR COURT
11

on interested parties in this action by placing a true copy thereof enclosed in a sealed envelope
12

addressed as follows:
13

14
15

Hon. David P. Yaffe, Judge
Superior Court
111 N. Hill Street
Los Angeles, CA 90012

16
17
18

19
20
21
22
23

24
25
26
27
28

Clerk
Court of Appeal
300 S. Spring Street
Los Angeles, CA 900 13
Jay D. Christensen, Esq
Christensen & Auer
225 South Lake Ave., 9' Floor
Pasadena, Ca 91 101
(Tenet's Attorney)

Russell Iungerich
Iungerich & Spackman
28441 Highndge Road
Suite 201
Rolling Hills Estates, CA 90274-4871
(California Academy of Attorneys for
Health Care Professionals)
Andrew Kahn
Davis, cowell & Bowe
595 Market Street, Suite 1400
San Franciso, CA 94105
(Union of American Physicians &
Dentists)

Catherine I. Hanson
California Medical Association
221 Main Street, Third Floor
San Francisco, CA 94105

Sharon J. Arkin
Robinson, Calcagnie & Robinson
620 Newport Center Dr. , 7thF1.
Newport Beach, CA 92660
(Consumer Attorneys of California)

Leonard A. Nelson
American Medical Association
AMA Litigation Center
515 North State Street
Chicago, IL 606 10

David P. Parker
Parker Mills & Pate1
865 S. Figueroa St., Suite 3200
Los Angeles, CA 90017
(Association of American Physicians &
Surgeons, Inc.)

1

2
3

Steve Ingram
CAOC
770 L Street, Suite 1200
Sacramento, CA 95814

(Consumer Attorneys of California)
4
5

I caused such envelope with postage thereon hlly prepaid to be placed in the United
6

States Mail at Santa Monica, California on May
7

&,2005

I declare under penalty of perjury, under the laws of the State of California, that
8

the foregoing is true and correct and was exe
9

May 2005.
10
11

12
13

14

15

16
17
18

19
20
21
22
23
24
25

26
27
28

