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Tl VY, \  California Medical Association
J ' _/ 221 Main Street, P.OL Box 7690, San Francisco, CA 94120-76%0 + (415} 541-0900

i Physicians dedicated to the bealth of Californfwes

Tuly 5, 2005

Clerk of the Court

Arm: Roeberta Gilmore
California Supreme Court

350 McAllister Street, Room 1295
San Francisco, CA 94102

Re:  Milelkowsky v. Tenet Healthsystem, et al. Case No, §134269
Dear Cierk of the Court:

Enclosed for filing with the Court in the above-referenced case, please find the original and 14
copies of the Letter Urging Review with proofs of service. Please file the documents and return
the extra copies with file-stamps thereon to us with the enclosed postage-paid return envelope.

Thank you. If vou have any questions, please call me at 415-882-3341.

Sincerely,

CMA Legal Division
GTA
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el N ) i x California Medical Association
; ' J 221 Main Streer, PO, Box 7690, San Francisco, CA 94120-7690 » (415) 541-0900

Physicians dedicared to the beaith of Californians

Honerable Chief Justice Ronald M. George
Honorable Associate Juslices

California Supreme Court
350 MeAllister Sueet, Room 1295

Re: Mileikowsky v. Tenet Healthsystem, ef gl
Case No. 5134269
Letter Urging Review

Dear Chief Justice George and Associate Justices!

The California Medical Association urges this Court to grant the petition for review filed
in the above referenced case. The opinion raises a number of issues regarding the role
and authority of the lay hearing officer in physician peer review disciplinary cases under
Business & Professions Code §809 et seq,

The CMA is a non-profit, incorporated professional association of more than 30,000
physicians practicing in the state of California. CMA's membership includes California
physicians engaged in the practice of medicine on hospital medical staffs, both at public
sector and private hospitals, throughout the state, and in all specialties. CMA's primary
purposes are “...to promote the science and art of medicine, the care and well-being of
patients, the protection of public health, and the betterment of the medical profession.”
CMA and its mermbers share the objective of promoting high~quality, cost cffective
health care for the people of California. CMA has been involved as amicus curiae in
numerous cases before this and other courts of the state, including in cases involving
physician peer review procedure and exhaustion of remedies.

This opinion has arrived at the extraordinary conclusion that a lay hearing officer
unilaterally appointed by the prosecuting entity in a physician peer review disciplinary
proceeding’ may terminate the hearing with prejudice against the physician (subject 10
internal and judicial review) under the circumstance where there is “an axtensive record
of misbehavior . . , 10 justify a decision 1o deprive a practitioner of the peer review
afforded by statute.” (Slip op. at p. 38.) The ruling below affords undue deference to the
cvaluations and conclusions of both the hearing officer and the governing body of the
hospital. We believe the degree of deference afforded by the court below in this casc is

| Sea Haas v. Cevnty of San Bernardine (2002) 27 Cal4™ 1017 [expeewatlon of future employiment creates
impermissible conflict of intérest in administative law judge unilaterally chosen and pald for by the couaty
™0 preside over business license denial hearing] and Yagub v. Salinas Valley Memorial Hospital System
(2004) 122 Cal.App.4* 474 [citing Haas, expectation of future cmployment creates impermissible conflict
of intérest of hearing officer unilarerally chosen and paid for by the hospital 1o preside over physisian peer
revicw hearing|, See also petitlon for teview pending in Kaiser v. Sup, Cr. (Dennis-Johnson), Supreme
Courl Cuse Wumber 3133918 [ Mo Yagud 1ssue raised],
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Honorable Chief Justice Ronald M. George and Honorable Associate Justices
California Supreme Court
July 5, 2005 Page 2

fraught with peril, creates an inappropriate risk of unfaimess in such cases, and is
incorrect as a matter of law.

We urge this court to grant the petition for review in this case. If the Court grants review,
CMA will seek leave to file an amicus curiae brief,

Respectfully submitted,
Catherine I. Hanson

Gregory M, Abrams

By: O s /s

Gregory M. Abrams
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PROOF OF SERVICE

Mileikowsky v. Tenet Healthsystem, et al,
Case No, 8134269

I am employed in the City and County of San Francisco, California; | am
over the age of 18 years and not a party to the within cause; my business address is
22] Main Street, San Francisco, California 94105.

I served the document(s) listed below by placing a true copy thereof in a
sealed envelope with postage thereon fully prepaid, addressed as follows:

Date Served: July 5, 2005
Document; Letter Urging Review
Parties Served: (See attached list)

| (BY MAIL) I caused such envelope to be placed for collection and mailing
on that date in accordance with ordinary business practice for deposit in the
United States at San Francisco, California. I am readily familiar with the
practice of this office for collection and processing of correspondence for
mailing with the United States Postal Service and that thig correspondence
will be deposited with the United States Postal Service on the same day as I
deposit it in the office mail sysiem in the ordinary course of business.

O (BY PERSONAL SERVICE) I caused such envelope to be delivered by
hand to the offices of the addressee.

o (BY FEDERAL EXPRESS) I caused such envelope 10 be placed for
collection and delivery on this date in accordance with standard Federal
Express Overnight delivery procedures.

| (State) I declare under pepalty of pe:jufy under the laws of the
State of California the foregoing is true and correct.

0 (Federal) I declare that I am employed in the office of & member of
the bar of this court at whose direction the service was
made.

The original of any document filed with the court was printed on recycled paper.

Execured on July 5, 2005, at San Francisco, Galifornia,

Gitoffrey T. Andergen
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Service List
Roger Jon Diamond Jay D. Christensen
2115 Main Street Anna M. Suda
Santa Monica, CA 90403 CHRISTENSEN & AUER

David B. Parker

PARKER MILLS & PATEL, LLP
865 8. Figueroa Sterat, Suite 3200
Los Angeles, CA 90017

Clerk’s Office

Court of Appeal

Second Appellate District, Division 4
300 S. Spring Street

2" Floor, North Tower

Los Angeles, CA 90013

Andrew Kahn

DAVIS, COWLL & BOWE
395 Market Street, Suite 1400
San Francisco, CA 94105

255 8. Lake Avenue, 9" Floor
Pasadena, CA 91101

Sharon J, Arkin

ROBINSON, CALCAGNI & ROBINSON
620 Newport Center Drive, 7 Floor
Newport Beach, CA 92660

Hon. David P. Yaffe, Judgze
Superior Court

111 N, Hill Street

Los Angeles, CA 90012

Fu387



