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SENI

11150 W OLYMPIC BOULEVARD SUITE 580
LO§ ANIELES, CALIPORNIA 90064
TELEPE ONE 3o-477-7040

FACSIM;LE  31O-477-6460

Lawrance Silver, Calif. State Rar No. 68604

Attorneve for Petitioner Assa Weinberg, MD

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE CCOUNTY OF LOS ANGELES

ASSa WEINEERG, MD, CASE NO, BE508028B7

Petitioner, NOTICE OF MOTION AND MOTION
FOR PEREMFTORY WRIT OF
MANDATE; MEMORAWDUM OF FPOINTZ
AND AUTHORITIES

V.

CEDARS-SINAI MEDICAIL CENTER,

T i

DATE : April 17, 2003
Respandent. TIME : $:30 a.m.
DEPT: 8%

TC ALL PARTIES AND TO THEIR ATTORMNEYS OF RECORD:

PLEASE TRKE NOTICE that on April 17, 2003, at 9:30 a.m., or
as soon thereafter as counsel may be heard, in Department 85 of
the above entitled Court, located at 111 Norxth Hill Street, Los
Angeles, Californis, petitioner Assa Weinberg, MD (“Dr.
Weirberg”) will move the Court for a peremptory writ of wmandate
comranding respendent Cedars-Sinai Medical Center (“Cedars”?) to
get aside its decision of October 4, 2002, in the administrative
proceedings titled In the Matter of Dr. Assa Weinberg. Said
Motion will be made on the ground that respondent prejudicially
abused its discretion by not preceeding in the manner required by

law and/or failed to give Dr. Weinberg a fair trial.

HOTICE OF MOTION AND MOTION FOR
PEREMPTORY WRIT OF MANDATE:
MEMDRANDUOM OF POINTSE AND AUTHORITIES
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Said Motion ig based upon this Notice of Motion, the
attzched Memorandum of Points and Authorities, the verified
Petition in this action, the administrative record lodged with
the Court, and upon all of the pleadings, papers, and records on

file in this action.

DATED: December 20, 2002 SILVEE & FIELD

vy:  Lnsremg | e f 2185

Lawrence Silver, “Attorneyes for
FPetitioner Assa Weinberg, MD

NOTICE OF MOTION AND MOTION FOR
PEREMPTORY WRIT OF MANDATE;
Z MEMORANDUM OF POINTS AND AUTHORITIES
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MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION
Dr. Weinberg invokes this Court’s jurisdiction under
Ccalifornia Code of (Civil Procedurs Section 1094.5 and requeste
that it Set aside a decision by the Cedars Board of Directors
reveking Dr. Weinberg’s staff privileges. Review by administra-
tive mandamus'is the appropriate ﬁrocedure in private hospital

medical staff decisions, Anton v. San Antonio Community

Hospital, 19 Cal.3d 802, 140 Cal.Rptr. 442 (15977); Hay v. Scripps

Memcrial Hospital, 183 Cal.App.3d 753, 758, 228 Cal.Rptr. 413,
417 (1986).

Dr. Weinberg’s position differs in a vexy important respect
fron the typical case of a physician seeking administrative
mancamus. The typical case arises when a physician’'e peers
conclude that the physician failed to meet the standards required
for medical staff privileges and recommend the suspension or
yeveccation of those privileges. That did not happen here.

Wwhat happened here is that Dr. Weinberg's peere concluded
that he did not deserve to have his privilege: suspended or
ravoked. BRBoth the Hearing Committee and the Medical Executive
comittee (twice) reached thiz conclusion; the second time the
Med:.cal Executive Committee did s¢ on a vote of 22-5 in favo; of
Dr. Weinberg. Notwithstanding these conclusions by the exparts
who are Dr. Weinberg’'s peexs, the lay membérs of the Cedars
Boad, without conducting any independent hearing, substituted

NOTICE OF MOTIOHN AND MOTION FOR
PEREMEPTORY WRIT OF MANDATE:

1 MEMORANDUM OF POINTS AND AUTHORITIES
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theil- own judgment for that of the experts and summarily revoked
Dr. Vleinberg’s staff membership and privileges. This arbitrary
action by the Cedars Board should be reversed by this Court for

four related reasons.

I1.

THE CEDARS ECARD FAILED TC PROCEED
IN THE MANNER REQUIRED BY LAW OR F ED

TC GIVE DR. WEINEBERG A FAIR TRIAL

A. The Board Failed To Give “@reat Weight” To The Decision Of

The Peer Review Bodies. .

california Busine=e and Professions Code Section 809.05
stat:s that “It is the policy of this state that peer review he
performed by licentiates.” The Cedars Boaré undermined this
polizy when it substituted ite own judgment for that of the
medi tal experts.

Section 809.05(a) allows the Board a role in the peer review
proczss. However, that section specifically provides that “in
all seer review matters, the governing body [i.e., the Hospital's
Boardl of Directors], shall give great weight to the actions of
peer review bodies and, in no event, shall act in an arbitrary or
capricious manner.” It is readily apparent that the Cedars RBoard
not only failed to give “great weight” to the conclusion of both

the Hearing Committee and the Medical Executive Committee, it

failad to give those conclusions any weight at all.?

i The Board also violated Business & Professions Code

§805.05{(c) by failing to conduct a full hearing before revoking
Dr. Weinberg’s staff privileges and membership. Dr. Weinberg has

NOTICE OF MOTION AND MOTION FOR
PEREMPTORY WRIT OF MANDATE;
< MEMORANDUM OF POINTS AND AUTHORITIES
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Dr. Weinberg is not aware of any case authority intexpreting
this Code Section. However, in order for the statutory language
to have any meaning at all, a hospital board which contravenes

the expert advice of the medical staff must gestablish a founda-

tior for doing so. In this case, the sole reason given by the

poard for its disagreement was the following:
“But without substituting the lay board
member’s [gic)] medical judgment for that of
the members of Hearing Committee or MEC and
even giving great weight to the findings of
the Hearing Committee majority, the
conclusions and recommendations drawn by the
Hearing Committee majority and endorsed by
the MEC are not supported by the substantial
evidence contained in the record:" Ex. 8, p.
2 (all cited exhibits are attached to the
Writ Petition).

The Board then went on to state in conclusory terms findings
that. contravened the conclusions of the Hearing Comﬁittee without
proriding any rationale or sﬁpporting evidence for those
con:lusions. Such conclusory statements not only fail to give
vgreat weight” to the expert opinion, but constitute an arbitrary

and capricicus action in vieclation of the statutory mandate.

pleaded this as an alternative basis for relief, but has not
brisfed it in detail because there is no dispute that the Board
failed to conduct such a hearing. See fn. 3 and accompanying
text. '

HCOTICE OF MOTION AND MOTION FOR
PEREMPTORY WRIT OF MANDATE;
2 MEMORAWDUM OF POINTS AND AUTHCRITIES
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one of the Board'e statements involves an issue unrelated to

the 2xpertise necessary to evaluate the charges against Dr.

l Weinperg. In paragraph E (Ex. 8, p. 3), the Boa:d stated

“that the appropriate standard of review of
the nine {9) cases focused upon by the
Hearing Committee, should have been the
éumulative or aggregate weight of the
evidence. That was not the standard used by
the Hearing Committee majoxrity.”

Dr. Weinberg anticipates that Cedars will rely on this point
in cpposition to this Motion, and therefore will poin£ out the
flaws in this statement. First, the Hearing Committee -did not
state, anywhere in its report (Ex. 4), that the majority reached
its conclusion by considering the cases individually rather than
cumt latively. The Board’s claim that the Hearing Committee did
go is unsupported by the record before it, and thus arbitrary.

Second, the Board stated that it had “heightened concerns”
pased on the minority opinion of 2 members of the Hearing
Comriittee., However, that minority opinion criticized Dr.
Weinberg on only two of the charges, and its reference to “the
tot:ality of many charges” was limited to one sentence. Ex. 4, p.
1. The minority copinion therefore does not even support the

Boa:-d's findings.?

e —

2 The minority report is mostly devoted to oriticizing

Dr. Weinberg’s personality. This, of course, was an uncharged
“of ‘ense” and would itself be reason encugh to set aside the
decision on due process grounds if the Board had adopted it.
Whealer v. State Bd. of Forestry, 144 Cal.App.3d B22, 527, 192
Cal .Rptr. 653, €96 (1983); Negrete v. State Personnel Board, 213
cal.App.3d 1160, 1167, 262 Cal.Rptr. 72, 76 (19839).

NOTICE OF MOTION AMND MOTION FOR
PEREMPFTORY WEIT OF MANDATE;
4 MEMORANDUM OF POINTS AND AUTHORITIES
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Third, when the Board remanded the case to the Medical
Execitive Committee for rehearing on July 2%, 2002, it
specifically asked the Medical Executive Committee to determine
“whether based on the cumalative results ¢f the nine case
findings contained in the Hearing Committee’s April 1, 2002,
report” (Ex. 6, p. 2, emphasis added), Dr. Weinberg should remain
on the medical staff. The Minutes of the Medical Executive
Committee executive session on September 8, 2002, specifically
recite that the purpose of the meeting was to reconsider its
recommendation basea upon the cumulative results of the case
findinge. Ex. 7, p. 1. A secret poll was conducted to affirm
the Medical Executive Committee’s previous recommendation, and
the vote on that ballot was 22-5 in favor of the previous
reccmmendation (i.e., that Dr. Weinberg’s staff privileges not bhe
revcked). Ex. 7, p. 3. Again, therefore, the Board’'s contrary
conclusion constitutes neothing more than a substitution of its

own lay judgment for that of the experts on the medical staff,

B. The Board Eaz A Conflict Of Interest And Tte Decision

Violated Dr. Weinherg’s Right To Due Procege.

The second reason why the revocation should be set aside is
closely related te the first reason. It both supports the
statutory language requiring deference to the medical staff
expertise and constitutes an independent basis for reversal.

Under California law regarding peer review proceedings,
hogpital beards have an inherent conflict of interest which gives
then a powerful incentive to rule against the physician notwith-

NOQTICE OF MOTIONW AND MOTION FOR
PEREMPTORY WRIT OF MANDATE:;

5 WMEMORANDUM OF POINTS AND AUTHORITIES
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gtaniing the judgment of thg medical staff. This incentive
arisze from a simple fact of California case authority. There
are various grounds on which a hospital might be liable to a
physician for actions taken during peer review proceedings. See,
e.g., Summit Health Ltd. v. Piphas, 500 U.S. 322, 111 S.Ct. 1842,
114 L.BEd.2d 366 (1991). However, by case authority, a physician

may not pursue such relief unless and until he/she succeeds in

setting aside an adverse determination. Weetlake Community

Hospital v. Superior Court, 17 Cal.3d 465, 131 Cal.Rptr, 20
(1976) - |

Under this protection, the board of a hoépital can, in
gffect, immunize itself from c¢ivil liability by suspending or
revcking the privileges of a physician. The physician must then
undertake the effort and expense of setting aside that
determination., As a practical matter, metting aside the

revceation of gtaff privileges is very difficult under Section

- 10%4.5, o the hospital board has little incentive to rule in the

physician’s favor (therefore setting itself up for potential

" eivil liability), and every incentive to find against the

physician, notwithstanding the conclusions of the actual experts.
This conflict of interest reinforces the need for this Court to
enfcree both the statutory policy that peer review be conducted
by licentiates, and the statutory requirement that the Board give
“great welght” to the actions of the peer review bodies.

Dr. Weinberg also asserts this conflict of interest as
independent ground for setting aside the Beoard’'s action. There
iz 1o doubt that California law reguires that due proceés/fair

NDTICEIDF MOTION AND MOTION FOR

PEREMPTORY WRIT OF MANDATE;
& MEMORANDUM OF POINTE AND ATUTHORITIES
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procedure be used in peer review proceedings. Anton, supra, 19
Cal.3d at 829, 140 Cal.Rptr. at 458. The procedure by which a
hogr ital board can grant itself immunity by ruling against the
physician, while subjecting itself to potential civil liability
by 1uling in favor of the physician, violates the most funda-
ment al notions of due process/fair procedure.

In Ward v. Viliage of Momrceville, 40% U.S. 57, 93 &.Ct. 80
(1572), the mayor of Monroeville served as a judge for traffic
offenses and could impose fines. A major part of the village
income (upwards of 25%) was derived from fines and other
penalties imposed by the mayor’s ceourt. The mayor had general
overall responsibility for supervising village affairs, including
mak:.ng annual accounts respecting village financea. The Supreme
Court held that the mayor’s dual role violared due process
beciuse it offered the average person the temptation to convict
rather than behave impartially. This rule applies to
adm:.nistrative proceedings no less than criminal. Haas v. County
of 53an Berpardine, 27 Cal.4th 1017, 1024 n. 7, 113 Cal.Rptr.24
341 346 n. 7 {(2002). California courts have recognized and

app.ied Ward v. Monroeville. Id., 27 Cal.4th at 1024-8, 118

Cal .Rptxr. at 346-9; Appelbaum v. Boaxrg of Directors of Rarton
Memarial Hospital, 104 Cal.App.3d 648, 163 Cal .Rptr. 831 (1980).

Dr. Weinberg is obligated to inform this Couxt that the
Court of Appeal permitted hospital boards to make such decisions

in Jongsathavii v. Oueen of Angels/Hollvweod Presbyterian Medical
Cenzer, 62 Cal .App.4th 1123, 1142-3, 73 Cal.Rptr.2d 695, 707

NOTICE OF MOTION AND MOTION FOR
PEREMPTORY WRIT OF MARHDATE;
7 MEMORANDUM OF POINTS AND AUTHORITIES
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{1598) . The Court in Hopgsathavii made two points in the course
of its discussion. |

The second point was that

“Hogpital governing body members have
fiduciary duties as direactors

Hospital assets are on the line, and the
hospital’s governing body must remain
empowered to render a final medical practice
decision which could affect those agsets.”
Id., 62 Cal.App.4th at 1143, 73 Cal.Rptr.2d
at 707.

"Hospital assets are on the line.” Precigely -- it is that
very fact which creates the conflict of'interest here and which
ranclers the Board's action impermiseible. And see Haas, supra.

Hongsathavii ruled that the hospital board could determine
the physician’s status under the rule of necessity:

"Moreover, where an administrative body haz a
duty to act, and is the only entity capable
of acting, the fact that the body may have an
interest in the result does not disqualify it
from acting. The rule of necessity precludes
a claim of bias from the structure of the
process.” Id. at 1143, 73 Cal.Rptr.2d at
707.
Dr. Weinberg respectfully suggests that Hongsathavij erred

in applying the rule of necessity. First, the court’s citatico

to 3rigas v. Board of Trustees, 61 Cal.2d 93, 37 Cal.Rptr. 194

HOTICE OF MOTION AND MOTION FOR,
DPEREMPTOEY WRIT OF MANDATE;
B MEMORANDUM QF POINTS AND AUTHORITIES
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(1964) in support of the rule (omitted froem the quote above)

appears to be an error. Griggs does not mention or discuss the

rule of necessity.

Second, Hongsathaviij is the only case to apply the rule of
necessity to a private body; all previous decisions stated the
rule in terms of publi¢ bodies. For example, when the California
Suprame Court adopted the rule of necessity in Federal

Constructieon Co. v. Curd, 179% Cal. 489, 494, 177 P, 469, 471

(1918), it said:

“‘Where disqualification if permitted to

prevail destroys the only tribunal in which

relief may be sought, and thus effectively

bars the doors of justice, the disqualified

judge is bound to hear and decide the cause.’

The particular application of this principle

has been most frequently made to the clasgs of

quasi judicial bodieg of which the city

council of Eorterville is an example, such as

boards of supervigors, city councils, boards

of trustees, boards of equalization,

commissioners of irrigation and drainage

digstricts, and the like.”

Every other California case since, other than Hongsathaviq,
has applied the rule of necessity tc public bodies. There is a
gooc reason for this -- in a democracy, ultimately, the people
collectively are responsible for deciding how to run public
affairg. By definition, they have an interest in the ocutcome. a
NOTICE OF MOTION AND MOTIOR FOR

PEREMFTORY WRIT OF MANDATE;
S MEMORANDUM OF POINTS AND AUTHORITIES
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. ! “ rule which barred the participation of those interested in the

L2 ' outcome would ban democracy itself:
3 ‘ “Without the rule of necessity, [conflict of
4 interest regquirements] would do more than
3 wall off the decision maker; [they] would
6 wall out the declsion. Participatory
' 7 democracy can be destroyed as much by
8 obstructive inaction as by biased action.”
9 \ Egugg'v: Brea Redevelopment Agency, 55
10 Cal.App.4th 511, 521, 64 Cal.Rptr.2d 143, 148
11 (1997), footnote omitted. |
12 In addition, where a public agéncy rules on a matter in
whichi the members have an interest in the outcome, those “members
14 are subject to public disapproval; elected members can be turned
15 cout of office . . ..” E&E Haulin Inc. v. Poliuntion Control
16 Bd., 481 N.E.2d 664, 668 (Ill. 1985). No such protection exists
17 in the case of private corporate boards.
18 The third flaw in Hopgssthavij involves its interpretation
of 1the word “necessity”. Here is the definition:
20 "The general rule adopted in a majority of
21 jurisdictions ig called the rule of
necessity. It is thus stated . . . ‘By the
23 great weight of authority, a judge or an
24 officer exercising judicial functiens may act
in a proceeding wherein he is disgqualified by
26 interest, relationship, or the like, if his
27 jurisdiction is excluaive and there ie no

NOTICE OF MOTION AND MOTION FOR
FPEREMPTORY WRIT OF MANDATE:
10 MEMORANDUM OF POINTS AND AUTHORITIES
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legal provieion for calling in a substitute,
g0 that his refﬁsal to act would prevent
absolutely a determination of the
proceeding.’” Nider v. Homan, 32 Cal.App.2d
11, 27, 8% P.2d 136, 140 (1939), emphasgis

added; Aluisi v, County of Fresng, 178

Cal.App.2d 443, 452, 2 Cal.Rptr. 773, 784
(1960) .,

Hongsathavij could not and did not establish this level of
“necessity” . No gratute grants to hospital boards the-exclu5ive
jurisdiction te¢ make these decisions. In fact, no étatute
requires that the board make any decision at all. To the
contrary, the statutes state a public poelicy that the medical
staff make the decision:

"80%.,05,

It is the poliecy of this state that peer
review be performed by licentiates. This
policy is subject to the following limita-
tions:

(a) The governing bodies of acute care
heospitals have a legitimate function in the
peer review process. In all peer review
matters, the governing bedy shall give great
weight to the actions of peer review bodies
and, in no event, shall act in an arbitrary

or capricious manner.

NOTICE OF MOTION AND MOTION FOR
PEREMPTORY WRIT OF MANDATE ;
11l MEMORANDUM OF POINTS AND AUTHORITIES
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(b} In those instances in which the
peer review body’s failure to invEBtigate, or
initiate disciplinary action, is contrary to
the weight of the evidence, the governing
body shall have the authority to direct the
peer review body to initiate an investigation
or a disciplinary action, but only after
consultation with the peer review body. No
such action shall be taken in an unreasonable
manner.

() In the event the peer review boﬂy
fails to take action in response to a
direction from the governing body, the
governing body shall have the authdrity to
take action againsé a licentiate. Such
action shall only be taken after written
notice to the peer review body apd shall
fully comply with the procedures and rules
applicable to peer review proceedings
egtablished by Sections 805.1 te 805.6,

inclusive.” Emphasis added.’

3 The Board indisputably failed to provide the hearing
required by the italicized passage. Ex. 8, p. 1. This provides

‘the third basis for setting aside the Board’'s decision. More-

over, though it failed to conduct a hearing, it received evidence
outzide the record which was not provided to Dr. Weinberg in the
form of oral reports from the Chief of Staff and its general
counsel, and a written report by the Chief of Staff. Ex. 8, pp.
2, 4. This deprived Dr. Weinberg of a fair trial, English v
Long_Beach, 35 Cal.2d 155, 158, 217 P.2d 22, 24 (1950), making
the fourth basis for reversal.

NOTICE OF MOTION AND MOTION FOR
FPEREMFTORY WRIT OF MANDATE;
12 MEMORANDUM OF FOINTE AND AUTHORITIES
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The Cedars’ Board did not overrule the medical staff in Dr.
Weinserg’'s case because of a statutory duty, but because the
hospital by-laws gave it that final authority. Clearly, Cedars
cann>t enact by-laws giving the Board final approval and then
assert those by-laws as establigshing a rule of necessity. That
would indeed be pulling itself up by its own bootstraps.

Remarkably, there is a case axising out of facts strikingly

similar in structure to those here. In Mennig v. City Council,

86 Cal.App-3d 341, 150 Cal.Rptr. 207 (1978), the City Council of
Culver City became embroiled in a personal dispute with Mennig
and brought charges against him before the civil service
comrission reguesting his discharge. All members of the Council
tegtified against Mennig at the hearing before the civil service
comnissicon. The cﬁmmission rejected the charges as unfounded and
reft zed to discharge Mennig, theugh it did suspend him., The City
Courcil disapproved the recommendation of the civil service
comnission and discharged Mennig.

Mennig sought review under CCP §1094.5, the Superior Court
igsued a writ of mandate, and the Court of Appeal affirmed. The
Ccity argued that the rule of necessity allowed it to act in
rev..ew of the commission recommendation, but the court rejected
thisn:

"Whatever may ke its applicability generally,
the ‘Tule of necessity’ is not pertinent
here. The ecivil service rules heare
applicable, while denominating the
determinaticn of the degree of discipline
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imposed by the commigseion a ‘recommeéndation’
to the city council, when read in their
entirety empower the commission to determine
the penalty. O©Only a unanimous vote by the
city council can veto the penalty. Absent
that unanimous vote, the degree of discipline
imposed by the ecivil service commissicn
stands. The council is thus not the dnly
decipiconmaker capable of acting in the
matter.” Id. at 351-2, 150 Cal.Rptr. at 214.

See also In Re Roes, 656 F.2d 832, 835-B

(Nev, 1983).

Tn the present case, the Cedars Board was not the only
decision-maker -- the medical staff made ite decigion. Because
of tie conflict of interest in the Board, the medical staff
decision should stand.

Finally, if there were a true conflict in this case between
the requirements of due process and the rule of necessity, “the

rule of necessity must yield to the reguirements of due process.”

7 Wwitkin, Summary of California Law, 4th Ed., §529, pp. 732-3.
IIT.
CONCLUSTON

California public policy delegates peer review to licen-
tiates. The Cedars Board ignored this policy by substituting its
own judgment for those of the Hearing Committee and the Medical
Executive Committee. The Beoard failed to give “great weaight” to
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the =xperts; indeed, it failed to give them any weight at all.
The 3card’s failure is z2ll the more egregious because it has a
conflict of interest that renders it incapable of reaching an
impartial decision. This conflict both reinforces the need for
this Court to enforce the recuired deference to the peer review
bodizs and provides an independent basis for setting aside the
Board’'s decision, namely, failure to accord Dr. Weinberg dus
procass.

Fox the foregoing reasons, Dr. Welnbery requests that the
decision of the Cedars Board be reversed and the recommendation

of the medical staff (Ex. 7, p. 3) be substituted,

DATED: December 20, 2002 SILVER & FIELD

By: _@g_ﬂ/nxf JU&V&I/W&?‘
Lawrence Silver,/ Attorneys far
Petitioner Assa Weinberg, MD
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